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MILITARY AND OVERSEAS VOTING: EFFEC-
TIVENESS OF THE MOVE ACT IN THE 2010
ELECTION

TUESDAY, FEBRUARY 15, 2011

HOUSE OF REPRESENTATIVES,
COMMITTEE ON HOUSE ADMINISTRATION,
Washington, DC.

The committee met, pursuant to call, at 10:30 a.m., in room
1310, Longworth House Office Building, Hon. Daniel E. Lungren
(chairman of the committee) presiding.

Present: Representatives, Lungren, Schock, Nugent, Brady, Lof-
gren, and Gonzalez.

Also Present: Representative Wilson of South Carolina and Davis
of California.

Staff Present: Phil Kiko, Staff Director & General Counsel; Peter
Schalestock, Deputy General Counsel; Kimani Little, Parliamen-
tarian; Joe Wallace, Legislative Clerk; Yael Barash, Assistant Leg-
islative Clerk; Salley Wood, Communications Director; Bob Sensen-
brenner, Elections Counsel; Karin Moore, Elections Counsel; Jamie
Fleet, Minority Staff Director; Kyle Andersen, Minority Press Sec-
retary; Matt Defreitas, Minority Professional Staff; Khalil Abboud,
Minority Elections Staff; and Thomas Hicks, Minority Elections
Counsel.

The CHAIRMAN. I now call to order the Committee on Administra-
tion for today’s hearing on the implementation on the Military and
Overseas Voter Empowerment, or MOVE, Act during the latest,
that is the 2010, elections.

The hearing record will remain open for five legislative days so
that members may submit any materials they wish to be included
therein. As an initial matter, I ask unanimous consent that the
members of the Committee on Armed Services, Subcommittee on
Military Personnel, be allowed to participate in this hearing. And
we I think will have them come along the way.

Without objection, it is so ordered.

I would like to thank my colleagues and all the witnesses for
being here today. This is a necessary and vitally important hearing
as we seek to evaluate the MOVE Act’s effectiveness during the
last election cycle. This panel in the last Congress passed out the
MOVE Act. It was passed on the floor of the House. It was passed
in the Senate. The President signed it, and we expected it to be fol-
lowed. This is a hearing to find out how well it was followed, what
problems may have occurred, and why it was not more effective.
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We have two excellent panels of witnesses, each of whom pos-
sesses valuable real world experience in voting and election issues.

As we must do everything we can to guarantee that our military
personnel have the right to vote upheld, I am particularly inter-
ested in how to hear how successful States were in implementing
the MOVE Act during the 2010 elections; why States were granted
waivers for MOVE Act requirements and why they were denied;
and what steps are being taken by the Department of Justice to en-
sure compliance without equivocation in future elections.

I did take notice of the recently released Overseas Vote Founda-
tion’s 2010 Post-Election Voter and Local Election Officials Survey
Report. The report found that in 2010, 82 percent of sampled over-
seas voters received the ballot they requested, representing a 5 per-
cent improvement over 2008. The report also found that the per-
centage of 2010 sample overseas voters who received their ballot
after mid-October declined from 28 percent to 16.5 percent. These
findings indicate improvement, but the problems are still not elimi-
nated.

According to the report, when the number of overseas voters who
did not get a ballot or received their ballot too late are added to-
gether, fully one-third of the survey’s respondents attempted to
vote but could not. While this is an improvement over the 50 per-
cent reported in 2008, it is obviously not good enough. We must do
better.

The 1986 Uniformed and Overseas Citizens and Absentee Voting
Act and the 2009 MOVE Act were both aimed at ensuring our
brave servicemen and servicewomen are not disenfranchised. Given
their sacrifice on our behalf, they deserve every effort to be made
on their behalf to guarantee their right to participate in our elec-
tions.

I now would like to recognize my colleague and the committee’s
ranking member, Mr. Brady, for the purpose of providing an open-
ing statement.

[The statement of the Chairman follows:]
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Opening Statement: Chairman Lungren

I want to thank my colleagues and all the witnesses for being here today. This is a necessary and
vitally important hearing as we seek to evaluate the MOVE Act’s effectiveness during our last election
cycle.

We have two excellent panels of witnesses, each of whom possess valuable real-world experience
in voting and elections issues.

We must do everything we can to guarantee that our military personnel have their right to vote
upheld. I am particularly interested to hear how successful states were in implementing the MOVE Act
during the 2010 elections, why states were granted waivers from MOVE Act requirements and why they
were denied, and what steps are being taken by the Department of Justice to ensure compliance, without
equivocation, in future elections.

1 did take note of the recently released Overseas Vote Foundation’s 2010 Post Election Voter and
Local Election Officials Survey Report. The Report found that in 2010, 82% of sampled overseas voters
received the ballot they requested, representing a 5% improvement over 2008. The Report also found that
the percentage of 2010 sampled overseas voters who received their ballots after mid-October declined
from 28% to 16.5%. These findings indicate improvement, but the problems are still not eliminated.

According to the Report, when the numbers of overseas voters who did not get a ballot or received
their ballot too late are added together, fully one-third of the survey’s respondents attempted to vote but
could not. While this is an improvement over the 50% reported in 2008, this is not good enough. We must
do better.

The 1986 Uniformed and Overseas Citizens and Absentee Voting Act and the 2009 MOVE Act
were both aimed at ensuring our brave servicemen and servicewomen are not disenfranehised. Given their
sacrifice on our behalf, they deserve every effort be made on their behalf to guarantee their right to
participate in our elections.
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Mr. BrRaDY. Thank you, Mr. Chairman. And I want to thank you
for calling this important meeting hearing the effectiveness on the
Military Overseas Voter Empowerment Act of 2010 Election.

This represents a substantial effort on the part of the committee
to make it possible to have our brave men and women, give them
the absolute right to—in armed services—give them the absolute
right and guarantee to be able to vote.

Like any product of Congress, this legislation is far from perfect.
And while I believe it has improved the voting process for millions
of Americans living and working overseas, it is unacceptable that
as many as 30 percent of the ballots may have gone uncounted.

I would like to ask unanimous consent to have the rest of my
statement be put in the record without me reading it because I am
anxious to listen to our witnesses and be able to figure out any way
possible that this committee, myself and anybody else can make it
possible, again, to have the men and women that are fighting for
our freedom in harm’s way, fighting for my family, my children, my
grandchildren, to make sure that they have the absolute right to
be able to vote and be able to have their ballot counted.

So I thank you, Mr. Chairman, and I yield back the balance of
my time.

[The statement of Mr. Brady follows:]
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The CHAIRMAN. Without objection, the gentleman’s full statement
will be added to the record.

And statements of all other members will be added as well.

And I thank the members of the Subcommittee on Armed Serv-
ices for joining us here today as well.

I would like to ask unanimous consent to insert these additional
items into the record: two articles by a former voting rights section
attorney J. Christian Adams that are critical of the Department’s
efforts to enforce the MOVE Act; an article in the publication Ad-
vertising Age highlighting the Federal Voting Assistance Program’s
outreach efforts to military voters through Superbowl ads; and four
letters sent to the Committee on House Administration by the Sec-
retaries of State of Indiana, Mississippi, Florida and Georgia.
These letters detail those States’ efforts to comply with the MOVE
Act.

Without objection, they will be entered in the record.

[The information follows:]
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Inept: PJM Readers Knew Illinois Failed Military Voters,
but DOJ Didn‘t

Posted By J. Christian Adams On October 13, 2010 @ 7:29 pm In Uncategorized | 51_
Comments

When 1 reported at PJM that military ballots in New York failed to mail just three
weeks before the election, I described it as surreal. Surreal became tragic when
considering how badly the DOJ dropped the ball. They failed to do anything about the
problem for eight days after fearning about it.

Now it has gotten much worse. I can report that IHinois has at feast 25 counties
which failed to mail military ballots in compliance with federal law. And DOJ never
had a clue. The DOJ, charged with oversight, never detected the failure. To military
families and servicemembers, rage is the only appropriate response.

I first reported (1] over a week ago at PJM that ballots did not mail in parts of Ifinois.
All day long Wednesday, DOJ attorneys breathlessly pursued information about
Iilinois. I have obtained communications from DOJ and emails related to this
panicked DOJ inquiry. They reveal that as of Wednesday, DOJ stili didn’t know what
was going on in Illinois 25 days after the September 18 mailing deadline — even
though PIM did on October 7.

It’s time for members of Congress besides Senators Charles Schumer and John
Cornyn to start demanding answers,

Bob Delaney, the St. Clair County derk, outright refused to mail nearly 1,500
military ballots until October. He had hoped to include a GOP-spoiling Constitution
Party candidate to the ballot. The spoiler never had a chance of getting in the race,
and the ballots never mailed to military voters. Whether DOJ will act against such
nakedly partisan motives remains to be seen.

Some like to speculate that the failure to enforce the MOVE Act must be intentional.
They think DOJ is trying to help fading Democratic hopes. They say President Obama
wants to help home state Democrats. For now, I tend to disagree, as would anyone
who has ever worked inside the Voting Section at DOJ as I have. Everyone who
works there knows exactly what the problem is; a broken enforcement system
managed with a total lack of urgency.

In the spring, the Pentagon sent the DOJ a draft for waiver guidance to issue to the

hitp://pajamasmedia.com/blag/inept-pjm-readers-knew-illinois-failed-military-voters-but-doj-didnt/?print=1 (1 of 3) {2/14/2011 2:39:22 PM1
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states. Waivers are available to states to opt out of the MOVE Act for one year, for
good cause. The Pentagon wanted to give states some sense of when waivers might
be justified, how they should structure their baliot mailing programs, and what would
result in a denied waiver. They sent a draft to the DOJ.

The DOJ never wrote back with suggestions.

Because there was no guidance, states were left waiting and had no idea what to do.
They failed to fix their laws, applied for waivers, and were denied in some instances.
But the broken state systems were in place for the elections, without any chance for
repair under DOJ guidance.

Again, the inability to move a document from point A to point B will come as no
surprise to anyone has worked inside the Voting Section. Memos on important cases
have sat gathering dust in the military voting pipeline for weeks, sometimes months.
This pecutiar inability to make a decision or to take decisive action is well-known and
fully understood. There is also a history of aversion to entering a courtroom to
litigate a case (though I'll bet Arizona Governor Jan Brewer wonders why that wasn’t
an issue in the parts of the Justice Department attacking her anti-illegal alien laws).

But protection of military voting rights requires urgency: there is no law enforced by
the Voting Section that demands similar speed, and the ability to assess and react
quickly. It's simiiar to the tasks faced by our heroes in uniform.

Congress will have ample opportunity to collect documents about the catastrophic
PIM [2] tast summer, and others with firsthand knowledge of the broken system

warned Americans about the mess that was coming. Sadly, it has gone worse than
imagined.

If you are wondering what the system is that I claim is broken — how the DOJ)
actually investigates to see if states are mailing ballots in time to military voters —
it’s not secret. You can read about their crack investigative methods in an affidavit
filed in the 2008 case against Virginia (click here [3]). Quite simply, the DOJ calls the
states and asks state officials if their counties mailed the baliots in time. In Virginia
in 2008, and in muitiple places in 2010, this method just wasn’t good enough,

The non-profit Military Voter Protection Project — headed by Eric Eversole, a former
DOJ Voting Section attorney — is a private organization which exists to detect
failures to mail military batiots. They use a different methodology, which is more
effective than the one DOJ uses. MVPP detected failures in Iilinois and New Mexico
before the DOJ did. (Once again, the private sector performs better.)

After the mess of 2008 and the shame of having to file that embarrassing affidavit,
the DOJ should have reassessed how it protects military voting rights. It didn’t.
Obviously, it wasn't a priority of Attorney General Holder. Additionally, this DOJ has
shown a preference to deny they did anything wrong rather then hurry to fix a

hitp://pajamasmedia.com/blog/inept-pim-readers-knew-iflinois-failed-military-voters-but-doj-didnt/ ?print=1 (2 of 3) {2/14/2011 2:39:22 PM]
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| problem.

The person in charge of the process at the Voting Section doesn‘t take the criticism
seriously, either.

The criticism was characterized by this person directly to me as a “biannual event,
everyone complains every two years.” In other words: they’ve come to expect that
people don't think they do a good job, and they don‘t care. They think the complaints
arrive on a regular schedule, instead of deriving from their own performance.

The first step to recovery is to admit you have a problem, and Attorney General
Holder has a very big problem on his hands. Actually, so does President Obama. If
the mess of 2010 repeats in 2012, this president will have an even harder time
convincing the public he merits reelection. I promise the voices of critics and the
watchful eyes of citizens will be more intense in two years.

Article printed from Pajamas Media: http://pajamasmedia.com

URL to article: http://pajamasmedia.com/blog/inept-pjm-readers-knew-
illinois-failed-military-voters-but-doj-didnt/

URLS in this post:

[1] first reported: http://pajamasmedia.com../../../../../blog/more-disgrace-
the-obama-holder-justice-department-is-failing-our-military-voters/

[2] here at PIM: http://pajamasmedia.com../../../../../blog/disgrace-doj-fails-
to-protect-military-voting-rights/

[3] here: http://www.scribd.com/doc/34747311/McCain-Motion-to-
Intervene-11-14-08-ExA

Copyright © 2011 Pajamas Media. All rights reserved.

http://pajamasmediaAcom/blog/inept-pjm-readersknewﬂ!linois~faiied—miiitary~vater5vbut~doj-didnt/?print:i (3 of 3) [2/14/2011 2:39:22 PM]
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DOJ’s Military Voting Mess Continues Post-Election, but
Congress Now Paying Attention

Posted By ]. Christian Adams On November 17, 2010 @ 12:00 am In Uncateqorized |

The military voting mess of 2010 isn’t over. In some states, ballots continue to roli
in. Whether or not these late ballots will be counted remains to be seen.

I have learned that voters deployed across Iraq and Afghanistan received ballots far
too late to be effective. The MOVE Act of 2009 was designed to fix this problem, but
may have failed. One reason for the failure: open contempt inside the Department of
Justice to the mandates of the new law.

It will be up to the new Congress to examine what happened in 2010 and to
implement a remedy that prevents the same mess in 2012, and ending the DOJ
monopoly on enforcing the law should top the list. Congress should give soldiers and
sailors the right to sue when ballots don’t mail on time. DOJ bureaucrats can no
longer be trusted as exclusive stewards of military voting rights.

Pajamas Media has extensively covered the military voting mess of 2010 and how
DOJ dropped the ball over {11 and over (2] again. From failing to provide the states
with written guidance on the new law, to failing to detect when states failed to mail
ballots weeks late, disenfranchised soldiers can thank Eric Holder for iate or
uncounted baliots. Whatever actions DOJ took in 2010 to protect military voters only
came after Senator Cornyn and the media were breathing down Hoider’s neck. And
even those efforts came late in the game.

My sources tell me that the responsible officials inside DOJ think the criticism from
the public and from Congress is unfair. In other words, they believe their own spin.
The bureaucrats actually believe that because they were making phone calls, instead
of litigating in court, they were “aggressively enforcing” the law. They think waiting
until October 22 to file a lawsuit in Tllinois — even though the media, including PIM,
broke the story on October 7 that ballots weren't mailing ~— constitutes aggressive
enforcement. They were working hard, talking on the phone, and debating internatlly,
they claim.

Worst of all, bureaucrats inside DO2 expressly crafted DOJ litigation decisions with
open contempt for congressional mandates. Congress declared that ballots must go
out 45 days before the election. I have iearned through muitipie sources with direct
knowledge that DO bureaucrats responsibie for military voting explicitly argued

http://pajamasmedia‘com/blog/dujs-mi!itary-voting-m..,e|ection-but-congress—now—paying—attentinn/?print=1 {1 of 3) [2/4/2011 1:49:23 PM]
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repeatedly that the law could be satisfied by giving overseas ballots a total/ of 45
days, even if they were mailed weeks after the deadline. In other words, they had
the power to disregard the explicit command of Congress, so they did. This is the
smoking gun that Congress can reveal in hearings next year.

Why would they treat the law with such contempt?

Firstly, they disagree with the law. If Congress were to put particular DOJ managers
under oath, they would find they have been wedded to a “30 days is enough time”
fable forever. They didn't like being rebuked by the MOVE Act’s expansion to 45 days.

Secondly, these same DOJ officials are terrified of litigation. Instead of aggressively
defending the soldier’s right to vote, they aggressively defend their safe, quiet,
unnoticed nook where they never have to risk losing an argument in court. They are
more afraid of losing an argument than of a soldier in Afghanistan losing their right
to vote.

Thirdly, they believe in 80 percent solutions for voters who give 100 percent, and
sometimes more. Congress may hear from former DOJ employees who tell me they
would testify that the DOJ bureaucrat in charge of military voting spoke repeatedly of
half-solutions. The bureaucrat explicitly believed that some military voters could be
disenfranchised, but as fong as “most” had a “reasonable” chance to participate, DOJ
washed their hands of it.

These bureaucrats can stick fingers in their ears and hum all they want, but here are
the inescapable facts: Congress is going to get to the bottom of the mess of 2010.
Cold hard data are going to be available about whether or not soldiers were
disenfranchised by the inaction of DOJ. The story of the military voting mess did not
end with the November 2 election.

Incoming subcommittee chairs like Representative Joe Wilson of South Carolina are
the right people to get to the bottom of it all. Nobody cares more about men and
women in uniform than Joe Wiison. This seasoned lawyer knows how to detect and
cut through administration spin — he is a “lie” detector second to none. But most of
ail, as an Army vet, he knows what it means to serve, and his son Alan is also a
lawyer and Irag combat vet. Wilson is the right person to ensure the military voting
mess of 2010 does not repeat in 2012.

Of course, Senator John Cornyn has also experienced DOJ spin all year long. He has
seen his requests rebuffed, over and over, for basic information from DOJ such as
which states were in compliance with the MOVE Act and which were not. The reason
DOJ never told him js that they didn't know themselves. Cornyn has biocked the
deputy attorney general nominee, and his hold should stay in place contingent on
DOJ cooperation with congressional oversight.

Naturally, members of the House Judiciary Committee will be well-armed for Justice
oversight hearings, and have experienced firsthand Eric Holder’s stonewalling.

httn- {/naiamasmedia cnm/blan/dnis-militansuntinn-m  alactinn-hit-ranaraccnow-navina-attentinn /arintz1 12 of 21 F2/4/2011 1-40-92 PM1
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1 The Election Assistance Commission will be gathering data on how many bailots were
mailed and what the successful return rates were. Private groups such as the Military
Voter Protection Project, run by former DOJ lawyer Eric Eversole, are going to data
mine the effectiveness of DOJ enforcement activity by examining actual bailot return
patterns.

Simply, DOJ will endure congressional and private sector scrutiny on their
effectiveness like they never have before. No amount of siick spin will be able to
gloss over the raw numbers. Empty rhetoric is not as trendy as it was in 2008.

Article printed from Pajamas Media: http://pajamasmedia.com

URL to article: http://pajamasmedia.com/blog/dojs-military-voting-mess-
continues-post-election-but-congress-now-paying-attention/

URLs in this post:

[1] over: http://pajamasmedia.com../../../../../blog/why-pjms-military-
voting-monitoring-project-is-so-important/

[2] over: http://pajamasmedia.com../../../../../blog/more-disgrace-the-
obama-holder-justice-department-is-failing-our-military-voters/

Copyright © 2011 Pajamas Media. All rights reserved.
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Defense Department Gears up for Super Bowl
Ad Only Military Abroad Will See

Mulien Tackles Unique Assignment to Remind Personnel That They Can Still Vote
By Brian Steinberg
Published: February 03, 2011

NEW YORK (AdAge.com) -- Some of the most inspiring ad work associated with the Super Bowl will
only be seen on foreign shores,

To make sure U.8. servicemen and women are aware of their right to vote in elections, the Department
of Defense's Federal Voting Assistanee Program is gearing up for a Super Bow! effort of its own -
except its public service announcement won't show up alongside ads from Pepsi, Coca-Cola or
Budweiser.

indeed, the promotion, crafted by Interpublic Group of Cos.’ Mullen, is aimed at a potential viewing
audience that could reach as many as one million viewers via American Forces Network, a TV
network that broadcasts popular U,S. TV selections to military personnel stationed abroad and at sea.

When military personnel get up in late at night or carly in the morning to see a live broadeast of the
Super Bowi, they don't actually see the funny and eye-popping ads that accompany the broadcast on
home shores. Instead they see a coterie of public-service announcements and other pieees about
recruitment, family services and the like.

They can have high quality, but there aren't quite as many spots as non-military consumers will see
stateside. "Some of them are really, really good," said Bob Carey, director of the Federal Voting
Assistance Program, "and some of them you're on the eighth or ninth time sceing thein.”

Mullen set out to create a public serviee spot that could stand alongside traditional commercials, even
Super Bow! ads, said Dave Weist, a group creative director at the Boston ageney. "They just asked us
to think outside the box and really push what people sort of considered the level of creative for a
PSA," he said.
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Viewers who see the spot will be taken into the inner mechanics of what might scem to be a gun of
some sort in the midst of being assembled while a narrator chants the famous "Rifleman's Creed.” The
mantra starts: “This is my weapon. There are many like it, but this one is mine." As Tim Vaccarino,
another Mullen group creative director, put it, "You think you're inside a firearm."

But as viewers quickly discover, the weapon being put together is actually a pen, which can be used to
cast a vote. "Your vote is your greatest weapon,” viewers are told.

While American Forces Network
viewers won't get to see celebrities
drinking soda, movie trailers or the
latest gadgets -- all pait of the typical
Super Bow! experience -- Mr. Carey
said he hoped they might appreciate
"that experience of having a great ad
made for them, targeted at them and
making them part of the Super Bowl."

Copyright © 1992-2011 Crain
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SECRETARY OF STATE
STATE OF INDIANA

TobDD Rokita
SECRETARY OF STATE

November 30, 2010

The Honorable Daniel E. Lungren
United States House of Representatives
1309 Longworth House Office Building
Washington, D.C. 20515-6157

Dear Representative Lungren:

Thank you for your recent letter regarding Indiana’s efforts to protect the integrity of our
elections. | appreciate your interest and efforts to ensure fair and accurate elections.

During my enght years in ofﬁce Indlana has w1tnessed dramatlc changes in the way that
électipns-ar y: of i
Améric y § a,"we have acted toflmprove the
acciiraly and-integfity: lof. the elettion process‘by:takmgmmatrves exceeding-the-basic s
fequitemerits'of fédéral Jaw.

‘Photo ID

The single most effective initiative has been the enactment; implementation, and defense
of Indiana’s photo’ D law. According to several polls, over % of Hoosiers support this -
law as a common sense measure to help thwart voter fraud. “The simple requirement that
voters show an ID before voting has withstood constitutional challenges before both the
“Supreme Court-of theUnied-States-and-Indiasa’s Suprane-Court. Indizna has
successfully conducted8 statewide elections and numerous special and local referendum
elections since the:passage of the photo ID law. TMoughout all of those elections, the
parties challenging the voter identificdtion statute have been unable to produce a single
voter who was unable to cast a ballot as-a result of the photo ID law. -

Specifically, Indiana requires a voter who votes in-person to provide an Indiana state-
issued driver’s license or identification card. IDs issued by the federal government, such
asa sy Passﬁort ‘of militmy ID card, and some college ID cards, are acceptable. The ID
must-have thie VOLEr's phot 5; namepand an‘ekpitationdate;: The lawzprovides; exceptions
digent; glous abjections o having their’picture taken;and-for =7 ..
votets whe liveis i state-licensed ‘care<facilitythat also servesas.their polling place!:

The State House, Room 201, Indianapolis, Indiana 46204, (317) 232-6531, FAX (317) 233-3283
. vefna“: aa@sos.TN.gov website: www.sos.IN.gov
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Indiana’s primary ID issuing agency, the Bureau of Motor Vehicles, is open on election
days to assist voters in obtaining photo IDs.

Absentee Voting

In 2005, the same legislative session in which Indiana’s Photo ID law was passed, the
Indiana General Assembly enacted a comprehensive absentee ballot reform package.
These requirements make it more difficult to commit absentee vote fraud and make the
consequences of such behavior more severe. These changes include:

» Providing voters with Absentee Voter's Bill of Rights: Counties must provide all
absentee voters with a statement describing: 1) the rights and responsibilities of

the absentee voter: 2) laws governing what assistance that may be given to an
-absentee voter, completion of ballots in secret and return of a voted ballot; 3) how
to report violations of election law, including the absentee ballot laws. :

» Enabling prosecution for absentee vote fraud: All absentee ballot applications
must be sworn under the penalties of perjury. Further, in the absentee ballot
application, the voter must indicate the specific reason the voter qualifies to vote
absentee by mail. '

o Protecting absentee ballot security: Absentee ballot applications must be signed
by the voter (except the disabled). Anyone assisting an absentee voter must
provide certain information, sworn under the penalty of perjury. Persons assisting
absentee ballot voters must be fully identified on the application.

¢ Restrictions have been placed on the "pre-completion” of absentee ballot
applications by persons other than the voter.

¢ Only the absentee ballot voter, a family member, a postal employee, a bonded
courier or an individual properly appointed as the voter's attorney in fact, may
take possession of, or mail or deliver a voted absentee ballot.

¢ Provision of a criminal penalty for electioneering in the presence of a voter
known to be in possession of their absentee ballot.

¢ Challenged absentee ballots become provisional ballots — whose vahdlty is
determined by the County Election Board.

As Indiana’s Chief Election Officer, my office has vigorously investigated absentee
ballot fraud and provided law. enforcement agencies with evidence that has led to high-
profile convictions, fines, jail time, and in one case, a special election.

Voter Registration

One HAVA requirement that has helped our efforts to reduce the potential for voter fraud
is the creation of a Statewide Voter Registration System (SVRS). Since the on-time
implementation of the SVRS in 2006, Indiana’s state and local election administrators
have had a tool to ensure that the potential for duplicate registrations across county lines
is reduced and that records of deceased voters are accurately canceled. In the past,
counties may have been provided this information, but the lack of a statewide system
made it difficult to monitor whether the county did its job. With the SVRS, reports can
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be prepared which enable the bipartisan Indiana Election Division to identify counties
needing to improve their voter list maintenance efforts. In 2006, pursuant to the National
Voter Registration Act (NVRA), the Indiana Election Division sent out a long overdue
voter registration verification mailing. As a result of the mailing, several hundred
thousand registration records (amounting to more than 20% of all records in Indiana)
were determined to be inaccurate and were marked “inactive.” Following the second
federal election after this mailing, in November 2008, many of the inaccurate
registrations were canceled and removed from the list.

In 2008, the ACORN organization submitted thousands of fraudulent and suspect voter
registration applications to county voter registration boards just prior to Indiana’s May
Presidential Primary. My office conducted an investigation documenting ACORN’s
systematic voter registration fraud perpetrated on the citizens of Indiana. Unfortunately,
Federal prosecutors have failed to act on the evidence and the requests that charges be
filed against the ACORN organization and its employees who perpetrated this fraud.

In July 2010, Indiana became the eighth state in the Nation to offer convenient on-line ‘
voter registration. In just a few months time, over 30,000 Hoosiers have taken advantage
of our on-line voter registration process. We believe on-line voter registration will
ultimately reduce errors in the SVRS, improve efficiency in county offices, and save
taxpayers money.

Election Preparedness

During the past several election cycles, it became the policy of my office to assure that
the importance of election preparedness was effectively communicated to each and every
local election official. My intention was to ensure that counties would leave nothing to
chance and that the votes of every eligible citizen would be reliably cast and counted.
These communications included recommendations to:

¢ Ensure the availability of enough ballots for higher than expected turnout.

¢ Identify backup polling places in the event of a natural or man-made disaster.

¢ Contact utilities companies and local transportation officials to make sure they are
aware of the election and polling locations so as to not turn off power or block
access to the polling places.

* Have emergency ballots ready for use in the event of voting system failure or
power outage,

® Know and follow procedures set forth in the Indiana Election Code and Election
Day Handbook.

¢ Ensure the availability of reliable two-way communications between election
officials and every polling location.

* Verify that all voting systems are properly tested and prepared for the coming
election, and;

* Ensure that sufficient numbers of properly trained poll workers are ready to fully
staff each polling location.
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Poil Workers

The office’s HAVA staff provided train-the-trainer sessions and on-line poll worker
training materials to assist local election officials with the training of their Election Day
poll workers. These sessions were held in various locations in the state before each
Primary and General Election. The HAVA office also published and distributed uniform
Election Day Handbooks designed to assist poll workers in the proper performance of
their Election Day duties. Prior to 2010, the HAVA office produced and distributed
video tape poll worker training materials. For the 2010 election cycle, the HAVA office
produced and implemented a convenient on-line Poll Worker Training module.

MOVE Act

Upon passage of the Military and Overseas Voters Empowerment: Act (MOVE), the
office immediately began efforts to update state election laws and administrative
procedures to conform to the deadlines and requirements of the Act. Indiana changed its
ballot ready date to 45 days before Election Day, improved the public website connected
to SVRS to provide absentee ballot information for all voters, improved the process
required to send and receive ballots by e-mail, and worked with the FVAP as one of 19
pilot states to provide an electronic version of the Federal Write-In Absentee Ballot
{FWAB). The Indiana Election Division sent information to county election
administrators in all 92 counties in regard to MOVE deadlines and procedures, The
Division also provided all 92 counties with state e-mail accounts to send and receive
sensitive election materials including blank and voted ballot images.

As the result of the effort, coordinated by my office, all but three counties met the
MOVE Act’s 45 day deadline and only one county was seriously delinquent in
compliance. State officials are currently investigating the performance of that county and
will work with all counties to ensure that such an event does not occur again.

Election Day Assistance

For every election since 2006, the HAVA Office has operated a toll-free hotline for
voters to call with questions or concerns on Election Day.. The Hoosier Voter Hotline
received over 300 calls on November 2, 2010, most with questions about a voter’s polling
place location or registration status. There were several voters with additional questions
or concermns about activities at polling places.

Contrary to most elections, there was not one report of a polling place that did not open
on time. However, poll workers were not immune from calls questioning their
procedures or demeanor. The most common complaint to come in through the hotline
was in regard to perceived electioneering. Electioneering occurs when a candidate or
their supporters campaign within the “chute” (an unmarked 50 ft Jong area that starts at
the entrance of the polling place that is to be free of campaigning), or discuss the election
within the polling place. A close second in voter concerns was in regard to polling place
procedures or specific poll workers. These concerns included: 1) optical scan readers not
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operational early in the day; causing voters to place ballots in a secured ballot box, but
unable to correct a ballot in the case of an over-vote or under-vote as directed by HAVA;
2) poorly set-up polling places that created confusion and invited fraud; 3) rudeness and
ignorance of voter’s rights, and 4) electioneering, among other things. In each instance,
the county election administrator was contacted and asked to resolve the issue.

The Hoosier Voter Hotline has proven to be an effective tool in Election Day monitoring
and assistance to voters. In previous elections, calls have been used to improve poll
worker training and other state procedures. The busiest day occurred on the 2008
General Election Day when over 2,200 Hoosiers called the hotline for assistance or to
report issues. ’

Election Day Poll Monitoring

Public confidence in the integrity of elections is an essential component of our
Constitutional democracy. Prior to some elections, my office received numerous calls
and letters expressing concern that in come counties, communities or precincts, local
election officials and poll workers were not strictly following state and federal election
laws. In order to address these concerns, I took the step of organizing teams of attorneys
and experienced investigators and providing them with special deputy authorization to
enter polls on election day and monitor compliance with election laws. During elections
in 2007, 2008 and 2009, special deputies (nonpartisan) conducted hundreds of random
visits to poll places and followed up on reports received by my office’s HAVA office.
Though the special deputies generally observed compliance with election laws, violations
were documented and quickly reported to the proper authorities. As a result of the '
special deputy poll monitoring program, the public had better assurance that election laws
were being followed, and it's my belief that the possibility of random inspections served
to enhance compliance and deter potential election law violators.

These measures are but some of the many put in place over the past eight years to ensure
that Hoosiers have fair and accurate elections. Representative Lungren, your interest in
Indiana’s elections is well appreciated. .1 am most willing to assist the Committee on
House Administration with its work to protect the integrity of America’s election system.
I look forward to serving with you.

Sincerely,

Godd Gobits

Todd Rokita
Indiana Secretary of State
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DeLBERT HOSEMANN
Secretary of State

December 15, 2010

The Honorable Dantel E. Lungren
Congress of the United States

1309 Longworth House Office Building
Washimgton, D C. 20515-6157

Dear Congressman Lungren:

Thank you for your interest in Mississippr’s recent election experience. With the 2009
amendments to the Uniformed and Overseas Citizens Absentee Voting Act (UOCAVA), this
year was filled with challenges for state and local election officials. )

As you may know, Mississippt was one of the ﬁrst states to provide for electronic mail
transmisston of voter registration and absentee balloting matenals to certain categories ot
overseas military voters In the 2010 session, the Mississippi Legislature passed fegislation to
further improve voting access of military and overseas voters and bring the state’s laws 1n line
with the federal MOVE Act. Below 1s a summary of the key elements of this legislation.

Mississippt Senate Bill 2642, signed by the Governor, acts to:

o amend Miss. Code Ann § 23-15-673 to clarify that the spouse and dependants of an
absent voter (as defined in the Mississippi Armed Forces Absentee Voter Law) may
-Tegister to vote as provided under such law,

e amend Miss Code Ann, § 23-15-677 to provide that absent voters who register to vote
utilizing a Federal Postcard Application or a Federal Wnite-In-Absentee Ballot may vote
in an election if they were regstered to vote ten (10) or more days prior to the date of the
election; (note that the term “election™ is defined by Miss. Code Ann. § 23-15-673 to
include special and runoff special elections, preferential and general elections, first and
second primary elections or general elections without preferential elections, whichever
system is apphcable), :

o amend Miss Code Ann. § 23-15-687 to provide that an apphcatxon for an absentee ballot
under the Mississippt Armed Forces Absentee Voting Law shall serve as a request by the
apphicant through the date of the next federal general election rather than the next two

401 Mississippr Street telephone (601) 359-1350
Post Qffice Box 136 foesymite (601) 359-1499
Jacksen, Misstssipps 39205 WWw §05 m3 gov
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federal general elections; to provide that any runoff election for a federal election shall be
considered a continuation of such federal election;

¢ amend Miss. Code Ann, § 23-15-692 to provide that upon receipt of a Federal Write-In-
Absentee Ballot executed by a person who 1s a registered voter or whose information on
the form 1s sufficient to register or update the registration of that person, the Federal
Write-In-Absentee Ballot shall be considered as an absentee batlot request and voter
registration request,

o amend Miss, Code Ann § 23-15-693 to require absent votcrs voting pursuant to the
Mississippt Armed Forces Absentee Voting Law to complete the declaration specified by
the Federal Unifonmed and Overseas Citizens Absentee Voting Act (this section removes
the ballot notarization and witness requirement previously required by State law);

¢ amend Miss. Code Ann. § 23-15-699 to provide that absent voters who have requcsted to
receive absentee ballots and balloting materials pursvant to the Mississtppr Armed Forces
Absentee Voting Law may choose to receive such ballots and balloting matersals by mail,
facsimile device (fax) or electronic mail delivery (email) and to provide that 1f the absent
voter does not indicate a preference, delivery shall be by mail; the Secretary of State shall
establish procedures that allow an absent voter to make the choice of how the voter
wishes to receive balloting matenals; this Section 1s also amended to authorize regstrars
to recerve voted absentce ballots, completed federal postcard applications, and completed
Federal Write-In-Absentee Ballots by electronic mail delivery and to provide procedures
for the handhing of such ballots; Circuit Clerks (county registrars) shall furnish a suitable
electronic mai! delivery address that can be used to allow absent voters to comply with
these provisions;

¢ amend Miss. Code Ann. § 23-15-701 to authonze the Secretary of State to adopt such
rules which are necessary and essent:al to implement the Armed Forces Absentee Voting
Law and to bring the state into compliance with the Federal Umformed and Overseas
Citizens Absentee Voting Act,

s amend Sections 23-15-125, 23-15-635, 23-15-681 and 23-15-691 m conformity thereto,
and

» repeal Section 23-15-695, which specifies those persons authorized to administer and
attest oaths for absentee ballots under the Armed Services Absentee Voting Law.

With regard to the MOVE Act’s forty-five (45) day transmittal rule, current Mississippi
law requires absentee ballots to be prepared and available no later than forty-five (45) days
before an election. This deadline allows county circunt clerks to transmit ballots not later than
forty-five (45) days before the election to those individuals who have submitted requests on or
before that date. Unfortunately, twenty-two (22) of Mississippi’s eighty-two (82) counties did
experence brief delays in transmitting ballots to UOCAVA voters by the September 18, 2010
deadhine. Most of the delays appear to be related to the availability of printed scannable baliots
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before September 18. (Printing of scannable absentee ballots is handled locally by each county.)
In response to the transmuttal delays, the Secretary of State cxercised its authonty to 1ssue an
adminstrative rule extending the deadlme to recerve UOCAVA absentee ballots in those twenty-
two (22) counties. The deadline to receive and process UOCAVA ballots was extended until
7:00 p.m on November 8, 2010 1n order to ensure that al} military and overseas voters had the
opporturnity to cast therr ballots and fairly participate in the election. Overall, we believe
additional training of county election officials will prevent most of the delays experienced by the
counties dunng this implementation year

As I mentioned earher, Mississippi was one of the first states to provide for the electronic
mail transmission of absentee balloting materials to military voters. To enhance this balloting
option, the Secretary of State’s office has released an online ballot marking tool which facilitates
the absentee voting process for military and overseas voters who wish to receive absentee ballots
via email. This device functions through the state’s voter management system Upon receipt of
a vahd absentee ballot application or Federal Postcard Application, the county Circust Clerk
marks the voter as a military or overseas voter authorized to receive a ballot  The ballot marking
system then automatically authonzes the voter to receive a ballot, and the voter may access his or
her ballot through the web-based system. The voter is able to download, mark and return the
ballot via email directly to the Circuit Clerk.

With regard to future election related mandates :ssued by Congress, we ask that special
attention be given to each state’s ability to implement those changes. Elections in Mississippt
are conducted locally by county election officials. When amendments to the law are 1ssued, we
must train and educate a minimum of 492 elections officials in 82 counties - excluding poll
managers 1n 1800 precincts - of these changes. You can appreciate that this 1s not a simple task
and 1t takes time to ensure the changes are implemented correctly. For future mandates, we ask
that you examine the timeline for implementation to ensure “bottom-up” states such as
Mississippt are afforded ample time to effectively implement changes.

Agarn, thank you for your mquiry. Please do not hesitate to ask if I can provide
additional information.

Sincerely,

b N

Delbert Hosemann
Secretary of State

CDH,JR/me
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?LORIDA DEPARTMENT 0f STATE

CHARLIE CRIST DAWN K. ROBERTS
Governor Interim Secretary of State

December 22, 2010

The Honorable Daniel E. Lungren
Ranking Republican Member of Congress
Committee on House Administration
1309 Longworth House Office Building
Washington, D.C. 20515-6157

Dear Representative Lungren:

In response to your request, [ am pleased to provide information on steps that Florida has taken to address
issues related to military and overseas voters, absentee ballots, and voter fraud.

Since 2001, Florida has provided an expedited process for overseas citizens to request and vote an
absentee ballot. As a result of the Military and Overseas Voter Empowerment (MOVE) Act, that process
has been further streamlined and extended for all voters under the Uniformed and Overseas Citizens
Absentee Voting Act (JOCAVA). All UDCAVA voters can now request an absentee ballot by phone,
mail, fax or e-mail. In the early part of 2010, Florida used approximately $500,000 of federal HAVA
dollars to provide uniform compliance of our counties with the balfot tracking of the MOVE Act by
allowing voters to confirm their registration status and identify the status of the ballot request and receipt
of ballot.

Once the UOCAV A voter’s registration is verified, the ballot is sent to the voter via the voter’s option of
choice, by mail, fax, or e-mail. As you are aware, ballots to UOCAVA voters must be sent at Jeast 45
days prior to an election and our office provides oversight to ensure mailings are completed by this
deadline. Once voted, an overseas voter has the option of either mailing or faxing the ballot back to the
county Supervisor of Elections. Domestic absent UOCAV A voters must mail their ballots back.

We believe that military and overseas voters have ample opportunity to request, vote, and return their
ballots in time to be counted. In addition, since 1984, Florida has been under a consent decree with the
Department of Justice to count ballots for federal offices from overseas voters if the ballot is signed and
dated no later than election day and received within 10 days following a Presidential Preference Primary
or a General Election.

R. A. Gray Building, Room 316 ¢ 500 South Bronough Street ¢ Tallahassee, Florida 32399-0250
Telephone: (850} 245-6200 e Facsimile: (850) 245-6125
www.dos.state.fl.us
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Fiorida’s laws provide for safeguards in absentee balloting to assure the integrity of the process. Ballots
are required to be mailed to the voter’s mailing address on file with the Supervisor of Elections by
nonforwardable, return-if-undeliverable mail, unless the voter specifies in his or her request for an
absentee ballot that he or she is:

+ absent from the county and does not plan to return before election day;

» temporarily unable to occupy the residence because of hurricane, tornado, flood, fire, other
emergency or natural disaster;

¢ in a hospital, assisted living facility, nursing home, short-tetm medical or rehabilitation
facility, or correctional facility.

In liew of the ballot being mailed, a voter may personally pick up his or her absentee ballot or designate a
person to pick up the ballot for him or her. A designee may not pick up a ballot for a voter prior to 5 days
before the election, is limited to picking up no more than two absentee ballots per election (other than the
designee’s own ballot or ballots for members of the designee’s immediate family), must provide written
authorization from the voter to pick up the ballot, must provide a photo identification, and must complete
an affidavit prior to receiving the ballot.

Once voted, the signature of the voter on the absentee ballot certificate is matched against the signature of
the voter on file with the Supervisor of Elections. If the signatures do not match, the absentee ballot is an
illegal ballot and not counted. Any voter whose ballot is not counted because the signature did not match
is notified after the election and provided an opportunity to update his or her signature for future elections.

Florida has taken a number of steps in order to combat voter fraud. In order to register, a person must
provide a Florida driver’s license number, Florida identification card number, the last four digits of his or
her social security number or state that they do not have a driver’s license, identification card, or social
security card. The number provided is verified by the Florida Department of Highway Safety and Motor
Vehicles or the Social Security Administration, as applicable. If the number is not verified, the
application is considered incomplete and the applicant must provide a copy of his or her license,
identification card or social security card in order to be registered.

Prior to voting at an early voting location or the polling place, a voter must provide a photo/signature
identification. The poll worker matches the photo to the voter and the signature on the identification to
the signature of the voter on the precinct register. Failure to provide proper photo and signature
identification results in the voter voting a provisional ballot. In order to be counted, the voter’s signature
on the provisional ballot envelope must match the signature of the voter on the registration record.

Florida has a number of penalties in law related to fraudulent voting practices, most of which result in the
person committing a third degree felony.



27

Congressman Danie] E. Lungren
December 22, 2010
Page 3

1 hope this has provided you the information you requested. Please don’t hesitate to contact me or my
staff if you have any additional questions.

Sincerely,

aun K Koo

Interim Secretary of State

DKR
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Dawn K. Roberts
Interim Secretary of State
R.A. Gray Building
500 South Bronough Street
Tallahassee, FL 32399-0250
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The Office of the Secretary of State

Brian P. Kemp
SECRETARY OF STATE

January 19, 2011

The Honorable Daniel E. Lungren
Committee on House Administration
1309 Longworth- House Office. Building.
United States House of Representatives
Washington, D.C. 20515

Dear Representative Lungren,

I am in receipt of your letter requesting information about the State of Georgia’s election
policies and procedures. As Georgia’s Chief Elections Official, it is my duty and privilege to
ensure that elections are secure, accessible, and fair for every Georgia citizen who is eligible to
vote. Although I understand that this communication is confidential, I look forward to assisting
in any efforts to improve the integrity and public trust in our elections process.

As an initial matter, while we appreciate your interest in the elections process, I am sure
you will agree that the administration of time, place, and manner of elections is a subject that is
best left to the States. While I believe we can work together to establish best practices, Congress
should refrain from legislating in the administration of elections, unless the States begin to so
improperly regulate federal elections that the Union itself may be placed in jeopardy. If elections
are otherwise regulated properly by the States, congressional action is neither warranted nor
proper. With that in mind, we are happy to share with you the steps our State has taken over the
past several years to ensure the accessibility and security of the voting process in this State.

Ballot Accessibility

Georgia voters enjoy perhaps the greatest ballot access in the nation. Our early voting
period begins at least 45 days prior to Election Day, and a voter may cast an absentee ballot in-
person or by mail with no reason or excuse required for doing so. Most counties even provide
their voters additional satellite voting centers and expanded voting hours 1ncludmg on
Saturdays during the weeks Ieadlng up to E}ecnon Day. B

214 State Cap1t01 Atlanta, Georgia 30334 - (404) 656-2881 . (404) 656-0513 FAX
www.sos.state.ga.us
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With respect to voting by our military men and women or any citizen living overseas, two
recent legislative initiatives have been enacted which will provide better access to the elections
process. The first is a recently enacted statute which establishes a pilot voting project to allow
our overseas and military voters to cast their votes electronically and have them received by local
election officials in time to be counted. We expect to be able to implement this pilot project
during the 2012 election cycle.

The second is a legislative enactment that strengthens Georgia’s compliance with the
federal Military and Overseas Voters Empowerment Act (“MOVE Act™). The main points of the
enacted legislation include: (1) requiring absentee ballots to be sent to overseas voters at least 45
days prior to a general primary or general election; (2) providing for the electronic transmission
of absentee ballots to military and overseas voters; and (3) allowing one absentee ballot
application to be used to obtain absentee ballots through an entire election cycle. Not only do
these efforts further ensure compliance with the MOVE Act, they also provide greater
efficiencies and cost savings to the citizens of the State of Georgia.

I am proud to say that during the 2010 General Election we were able to fully comply
with the MOVE Act and Georgia law. As referenced above, Georgia’s military and overseas
voters are now able to access an absentee ballot in electronic format up to 45 days prior to
Election Day, and the request for the absentee ballot may be sent electronically via fax or email.
To access the electronic ballot, voters log onto a secure website, print and vote their ballot, and
then mail it back to their county election office. This new delivery system saves weeks of time
previously lost to sending out blank ballots by mail,

In the program’s first year, military and overseas voters electronically downloaded 566
absentee ballots and 407 voters returned their ballot. Requests for absentee ballots delivered in
electronic format have come from Georgians stationed or living in more than 57 countries in
North, Central and South America, the Caribbean, Europe, the Middle East, Africa, Asia and
Australia. Importantly, the system which delivers these blank ballots to Georgia’s overseas and

military voters was developed within the Secretary of State’s Office at no additional cost to
Georgia’s taxpayers.

With respect to making every polling place fully accessible to all eligible voters, this
office has required that all county election officials certify that each of their respective polling
places is fully accessible and compliant with the Americans with Disabilities Act (ADA). Our
office provides specific accessibility information on our website and has designed a web portal
where individuals may report accessibility issues or concerns-directly to our office.
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With respect to creating efficiencies in the area of voter registration, Georgia has a fully
automated “Motor Voter” registration process. Previously, the Georgia Department of Driver
Services (“DDS™) printed all Motor Voter applications. The Secretary of State’s office would
then sort the paper applications and send them to the appropriate county board of registrars for
review and processing, a process which could take a week or longer from application to
registration and placement on the voter rolls, Since November 2009, all Motor Voter
applications are transmitted electronically from DDS to the Secretary of State’s office.
Furthermore, the information and application, including the applicant’s signature, are now made
available daily to the appropriate county board of registrars through the statewide voter
registration system. The new process effectively eliminates the requirement for paper
applications.

Voting and Registration Security

Voting is one of the most important rights granted to every citizen. I take very seriously
my responsibility, as the Chief Election Official for the State of Georgia, to protect the integrity
of Georgia’s elections and the votes of each and every Georgia citizen. Every fraudulent vote
that is cast cancels out a valid one. The State of Georgia has implemented several safeguards to
ensure the integrity of the voting system and voting process.

We have implemented and successfully defended numerous initiatives to protect
Georgia's elections, including: :

Defending our photo ID requirement numerous times in county, state and federal courts;
Defending our voter registration verification process in federal courts;

A multiple signature check requirement on absentee ballots;

Making absentee ballot fraud a felony; and

Rigorous enforcement of our laws on the State Election Board.

In regard to preventing voter fraud and ensuring only citizens register to vote, our office
obtained preclearance of our voter registration verification process in August 2010, This
verification process includes the implementation of matching process required under the Help
America Vote Act and requires our office to match a voter registration applicant’s citizenship
information with that on file with the Department of Drivers Services (“DDS™). Furthermore,
the State of Georgia recently filed a lawsuit against the Department of Justice seeking
preclearance of a 2009 legislative enactment, codified at 0.C.G.A. § 21-2-216(g), that requires
new voter registration applicants to provide evidence of their United States citizenship with their
voter registration application. This legislation is a step forward to ensuring that only legal United
States citizens are on the voter rolls, and 1 am confident that such a common sense measure will
receive preclearance.
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In 2009, the Georgia General Assembly also enacted 0.C.G.A. § 21-2-231(a.1), requiring
the clerk of superior court of every county to provide my office with a monthly list of individuals
excused from jury duty for not being a United States citizen. These individuals are subsequently
matched against the official list of electors, and if the individual is registered to vote, then- that
individual is deleted from the official list of electors and sent a notice of such removal. Since
this process began, we have identified and removed non-citizens from the voter rolls in Georgia,
and our Investigations Division has opened investigations for each violation.

Our office pursued and helped pass legislation requiring local elections officials to
perform a triple signature check on each and every absentee ballot. Now, the signature on the
absentee ballot application ‘must be checked-against the voter registration application; and, the
signature on the returned ballot must be checked against both the absentee ballot application and
the voter registration application. In order to address the very real threat of voter fraud in
Georgia, this office helped to get tougher penalties enacted with respect to absentee ballot fraud.
Unti! only a few years ago, absentee ballot fraud in Georgia was a misdemeanor. Now, anyone
who fraudulently receives, marks, or turns in an absentee ballot will have committed a felony in
the State of Georgia. ‘

Additionally, Georgia requires electors to present photo identification at the polling place
prior to voting. After four years of lawsuits brought by some of Georgia’s most prominent
plaintiffs’ lawyers, including one former Governor, these lawyers could not identify any
individuals who would or had been unduly burdened, or even adversely affected, by Georgia’s
photo identification requirement. Looking at the 2008 Genera! Election, 75 percent of active
registered voters turned out to cast approximately 3.9 million ballots, which amounted to
approximately 700,000 more ballots cast that in the 2004 General Election. By the registration
deadline, Georgia received about 70,000 more new voter registration applications as compared to
2004. Despite many of the arguments against Georgia’s photo identification laws, minority and
older voters saw the largest increases in turnout in the State’s history. The tumout of
Hispanic/Latino voters increased by 140 percent from 2004; black voter turnout increased by 42
percent. Both of these increases virtually doubled the percentage increase in the State’s
popylation for these minority groups during a similar timeframe.

[P R

Just this year, our office provided approximately 6,000 bar code scanners to county
elections officials to more efficiently and accurately check-in voters at Georgia’s approximately
3,000 polling locations on Election Day. Now, instead of manually looking up a voter’s
information in a poll book, poll workers simply can scan a voter’s driver’s license or state
identification card bar code to immediately find the voter in the electronic poll book and check
him or her in to vote. Not only do these scanners benefit voters by reducing the time it takes to
check-in from an average of 10 to 15 seconds to almost instantaneous, it increases the integrity
of the voting process by helping to ensure that the correct individual is given credit for voting.
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This office has worked with local election officials to revamp, improve, and create
training opportunities for poll workers and local election employees. The best method for
preventing issues during an election is to ensure that election officials and poll workers are well
trained in procedures and processes and in how to effectively deal with issues that may arise on
Election Day. To this end, we have instituted an online learning management system (“eLearn”)
that provides significant training materials, including videos and webinars, on every aspect of the
registration and election processes. eLeam is one aspect of the various e-Government solutions
my office has implemented recently to more efficiently deliver services while reducing the cost
to the taxpayer. The system was developed from open source software by in-house staff at no
added cost to the taxpayer, but with significant improvement in delivery of information to local
election officials. : :

In order to ensure the integrity of the statewide voting system used in Georgia, this office
continues our relationship with Kennesaw State University and its Center for Election Systems
(the “Center”). The Center conducts comprehensive certification test protocols and acceptance
testing procedures on all voting equipment in use throughout the State. Additionaily, the Center
either constructs or reviews all batlots for completeness and correctness prior to every election.
The Center provides around-the-clock technical support and response to election officials when
preparing, conducting, and certifying an election. The Center continually researches security,
deployment, storage strategies, and usability of voting technologies. This relationship ensures
that Georgia’s citizens have faith and confidence in the voting systems used in Georgia elections.

Finally, our office also conducts four levels of equipment testing and contracts with
renowned experts at Kennesaw State University to ensure our machines are the most secure in
the nation. The Center develops Logic and Accuracy testing scripts in support of county testing
of voting equipment, which testing must be done before every election, and implements security
procedures that ensure only valid, certified election management software is installed on election
equipment.

Thank you for the opportunity to share this information with you, and I hope it has been

ill be i hington, D.C. from February 10" through February 14™ for the National
Association of Secretaries of State Winter Conference, and 1 am CertainTy Willing (0 mest witl -

you or the approptiate member of your staff to discuss any questions you may have regarding

Georgia's election laws and procedures.

Please let me know if I can ever be of assistance.

Sincerely,

Al

P. Kemp
Georgia Secretary of State
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The CHAIRMAN. I would like to introduce our first witness for the
first panel, Mr. Thomas Perez.

Since October 2009 Mr. Perez has been the assistant attorney
general of the Civil Rights Division of the Department of Justice.
Before taking that position, Mr. Perez was the secretary of the De-
partment of Labor, Licensing and Regulation for the State of Mary-
land, a professor at the George Washington School of Public
Health, a Montgomery County Council member, a professor of law
at the University of Maryland School of Law, a health care consult-
ant, director of the Office of Civil Rights at the Department of
Health and Human Services, deputy assistant attorney general for
Civil Rights Division of DOJ and special counsel to Senator Ted
Kennedy.

We are honored to have you here, Assistant Attorney General
Perez. We thank you for your dedication to public service.

The committee has received your voluminous written testimony,
which is not only testimony but the report you are required to give,
so we will take that as the reason that it was 167 pages. I must
say that is the longest submission I have ever seen, and we actu-
ally went through it.

We will recognize you for 5 minutes to present a summary of
that submission. To help you keep that time, we have a timing de-
vice near the witness table. If it is working, the device will emit
a green light for 4 minutes and then will turn yellow when 1
minute remains. When the light turns red, it means your time is
expired. But we will give you a little bit of time since you gave us
so much of your written paper work.

We thank you again for joining us today and you may proceed.

STATEMENT OF THE HONORABLE THOMAS E. PEREZ, ASSIST-
ANT ATTORNEY GENERAL FOR CIVIL RIGHTS, U.S. DEPART-
MENT OF JUSTICE

Mr. PEREZ. Thank you, Mr. Chairman.

It is an honor to be here, Mr. Chairman, Ranking Member Brady
and other members of the committee and other members of the
Armed Services Subcommittee.

Thank you for the opportunity to testify today about the Justice
Department’s efforts to enforce the MOVE Act, and thank you for
your leadership in securing the passage of the MOVE Act.

The MOVE Act’s enactment in 2009 was the most important ad-
vancement in the area of military and overseas voter law in over
20 years, and we welcome the new protections it provided. Ensur-
ing that our military service-members and their families, as well
as American civilians living overseas, can have their voices heard
in the electoral process is a responsibility that the Justice Depart-
ment takes very seriously. And the Department has made the fair,
aggressive and independent enforcement of UOCAVA and the
MOVE Act a top priority.

The Department strongly supported the new protections included
in the MOVE Act, and the President proudly signed it into law in
October of 2009. After its passage, the Department geared up to
ensure the MOVE Act would be implemented successfully across
the Nation.
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Leading up to the 2010 general election, the division’s Voting
Section devoted more than 20 staff members to this nationwide en-
forcement program. Just a few months after the law was passed,
we contacted every State and territory in writing to explain the
new requirements and sought information on compliance.

We worked closely with our colleagues at the Department of De-
fense Federal Voting Assistance Program and the General Coun-
sel’s Office at the Department of Defense, analyzing the changes
and making sure that we were together in our enforcement of the
law.

After our letters went out in April of 2010, we provided substan-
tial technical assistance to States. Our goal was to answer ques-
tions; anticipate and prevent problems; and provide guidance that
enabled States to implement effective programs.

In addition to our State outreach, we reached out from time to
time to local election officials to obtain information and fill infor-
mation gaps.

A number of States passed laws to ensure that their voting prac-
tices conformed to the MOVE Act. Three such States, Indiana,
West Virginia and Florida, are represented here today.

We also consulted with DOD as they fulfilled their statutory role
to grant or deny waiver requests under the MOVE Act. Twelve
States and territories applied for waivers: Five were granted; six
were denied; and one State withdrew its waiver application. For
States where the waiver applications were denied, on the same day
as the denial notification, we notified them as well that I had au-
thorized the filing of lawsuits to ensure compliance. Our attorneys
immediately began working with those jurisdictions, and we
reached resolutions with all six of them.

Overall, the Department took action to resolve compliance con-
cerns in 14 jurisdictions, including 11 States, 2 territories, and the
District of Columbia. Of the 14 jurisdictions, we filed lawsuits in
5, obtaining a court order in one and 4 court-approved consent de-
crees. In the other jurisdictions, we obtained four out-of-court
memorandum agreements and five informal resolutions, which
were typically letter agreements memorializing the changes that
the States made to come in compliance.

Ensuring that every military and overseas voter who wanted to
cast a ballot had the opportunity to do so was our goal and con-
tinues to be our goal. So we took enforcement actions in States
where violations affected many thousands of voters, as well as in
States where they affected a few dozen. Our consent decrees in
New York and Wisconsin, for example, afforded a remedy for thou-
sands of UOCAVA voters, while the remedy in our lawsuit against
Guam affected about 100 voters and Nevada involved one county
and 35 voters.

Our quick negotiations with officials in the six jurisdictions
where waiver applications were denied resulted in a consent decree
with Wisconsin and out-of-court agreements with the remaining
five jurisdictions.

The division also filed a lawsuit against New York, which had re-
ceived a waiver but failed to comply with the terms of the waiver.
We negotiated a consent decree with New York that mandated cor-
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rective measures, including an extension of the ballot receipt dead-
line until November 24th.

The Department also initiated enforcement actions for failure to
comply with the 45-day requirement in States that had not sought
waivers, including filing lawsuits and reaching consent decrees
with Illinois and New Mexico; filing a lawsuit and winning a court-
ordered injunction in Guam; and obtaining informal agreements in
Kansas, Mississippi, Nevada and North Dakota.

The Voting Section’s nationwide effort to enforce the MOVE Act
in the 2010 cycle was an unprecedented effort, unmatched in any
other Federal general election cycle with respect to any other vot-
ing statute.

Since its passage in 1986, a total of approximately 40 UOCAVA
lawsuits have been filed. Five of them were filed in the 2010 cycle.
Our efforts benefitted tens of thousands of voters in the 14 States
and territories where we took action, as well as other States across
the country where we worked with officials to ensure compliance
without enforcement actions.

Since the election, we have continued our monitoring efforts, not
only in the 14 jurisdictions with which we had formal or informal
agreements, but across the country. Just last week I met with
State election directors, attended the conference of the National As-
sociation of Secretaries of State, and spoke at the Overseas Vote
Foundation conference.

I read the report that you noted, Mr. Chairman, with great inter-
est. We are working with the Election Assistance Commission to
review the data as it comes in, and we are receiving data required
by the agreements in our cases. We will also continue to consult
with the Department of Defense.

Our goal in all of the post-election outreach and data review is
to learn from our experiences and to hear from a diverse array of
stakeholders as to what went well, where there is room for im-
provement and what suggestions they may have for improvement,
either in the law itself or the procedures that are in place.

Some States may need to make structural changes requiring leg-
islative action, such as moving the primary date, as some States
have done. And others may also have to take additional actions.

I am very proud of the work of the dedicated career professionals
in the Voting Section. Their hard work assisted tens of thousands
of voters.

I am equally appreciative of the efforts of our colleagues in State
governments, as well as local election officials, who worked tire-
lessly to ensure that service-members serving our Nation and oth-
ers living overseas would have meaningful access to the ballot.

But I am by no means here to declare victory. We continue to
gather additional information and review the data to determine
where we have made progress and where there is room for im-
provement. We continue to reach out to key stakeholders to see
what they saw from the field.

There is reason to be optimistic about the progress we made, but
it is still too early to tell with precision how well we did or where
there are gaps and why those gaps existed.

One military or overseas voter disenfranchised is one too many.
Our goal is and will continue to be 100 percent compliance.
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The MOVE Act was an overwhelmingly bipartisan enterprise,
and I look forward to continuing to work with both committees rep-
resented today on a bipartisan basis to ensure its full and effective
enforcement.

Thank you, Mr. Chairman, and thank you, ranking member, for
your time.

[The statement of Mr. Perez follows:]
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United States Department of Justice
Uniformed and Overseas Citizens Absentee Voting Act
Annusl Report to Congress
2010

L Summary

On October 28, 2009, the President signed into law the Military and Overseas Voter
Empowerment (MOVE) Act, Pub. L. No. 111-84, 123 Stat. 2190 (2009), which amended the
Uniformed and Overseas Citizens Absentee Voting Act (UOCAVA). Protecting the rights of
military and overseas voters to cast their baltots and have their votes counted is one of the
highest priorities of the Department of Justice (Department), and the Department strongly
supports the goals of this landmark legislation. Since the MOVE Act took effect, the
Department has devoted significant resources to monitoring compliance with the law and to
pursuing enforcement actions where necessary.

For the November 2, 2010 Federal general election, the Department actively monitored
all covered states, territories, and the District of Columbia to ensure compliance with the MOVE
Act. In April 2010, the Department sent letters to all covered jurisdictions reminding them of the
MOVE Act’s requirements and requesting information about their plans for complying with the
law. And as described below, the Department obtained court orders, court-approved consent
decrees, or out-of-court letter or memorandum agreements in fourteen jurisdictions (eleven
states, two territories, and the District of Columbia). Each of these resolutions ensured that
military and overseas voters would have at least a 45-day period to receive, mark, and return
their ballots, or ensured they would be provided expedited mailing or other procedures to provide
sufficient opportunity for bailots to be returned by the jurisdiction’s ballot receipt deadline.

After taking action against each of these fourteen jurisdictions, the Department actively
continued to monitor compliance with the court orders and agreements it obtained.

The referenced enforcement actions included the Department’s swift negotiation of
resolutions to remedy or avoid MOVE Act violations in the six jurisdictions in which requests
for a waiver of the 45-day advance mailing requirement were denied by the Department of
Defense (DoD). The Department also filed a lawsuit against one jurisdiction after election
officials failed to send thousands of ballots by the deadline approved as a condition of receiving .
an undue-hardship waiver. In addition, as noted above, the Department monitored whether the
remaining states and territories ~ that is, those that did not seek a waiver — timely transmitted
batlots to military and overseas voters. When formal action was necessary to protect UOCAVA
voters, the Department filed lawsuits or obtained out-of-court agreements to zllow military and
overseas voters sufficient opportunity to receive and return their ballots in time to be counted.

As a result of the Department’s actions, thousands of military and overseas voters had 2
reasonable opportunity to cast their ballots this year despite the failure of some election officials
to timely send their ballots. In the coming year, the Department will assess the specific causes of
ballot mailing delays for the 2010 Federal general election, and will evaluate the need for
changes in state laws or procedures to ensure compliance with UOCAVA for future Federal
elections.

1
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IL Background

UOQCAVA, enacted in 1986, requires that states and territories allow active duty members
of the United States uniformed services and merchant marine, their spouses and dependents, and
American citizens residing outside the United States to register and vote absentee in elections for
Federal offices. UOCAVA was strengthened significantly in 2009 when Congress passed the
MOVE Act to expand the pratections for individuals eligible to vote under its terms. Most of the
new requirements of the MOVE Act went into effect for the November 2, 2010, Federal general
election,

The Secretary of Defense is the Presidential designee with primary responsibility for
implementing the Federal functions mandated by UOCAVA, and the Attorney General may
bring a civil action in an appropriate district court for such declaratory or injunctive relief as may
be necessary to carry out the provisions of the statute. 42 U.S.C. § 1973ff(a); 42 U.S.C.

§ 1973ff-4(a). The Attorney General has assigned responsibility for prosecuting violations of
UOCAVA to the Civil Rights Division, and the Division’s Voting Section handles these
enforcement actions. Since UOCAVA was enacted in 1986, the Voting Section has initiated and
resolved numerous cases to enforce UOCAVA.

Under the MOVE Act amendments, UOCAVA requires that the Attomey General submit
an annual report to Congress by December 31 of each year on any civil action brought under the
Attorney General’s enforcement authority under UOCAVA during the preceding year. 42
U.S.C. § 1973ff-4(b). The Department filed its first report under this provision in 2009.

III.  Enforcement Actions by the Attorney General in 2010

As noted abave, in 2010, the Attorney General initiated Litigation or out-of-court
agreements to enforce the MOVE Act amendments to UOCAVA in 11 states, 2 territories, and
the District of Columbia. In circumstances where the remedy for UOCAVA violations could not
be achieved without court action, the Department filed litigation to obtain court-ordered relief,
Where states possessed the authority to take the necessary steps to achieve compliance or
adequate remedial measures, the Department negotiated resolution of the disputes without the
need for litigation. With respect to all the court orders and agreements, the Department is
engaged in ongoing monitoring and evaluation of the effectiveness of the remedies adopted and
in the coming year will be assessing the need for changes in the jurisdictions’ state laws or
administrative procedures to ensure compliance with UOCAVA for future Federal elections.
Copies of the complaints, agreements, and orders referenced herein are attached to this report.

A. Enforcement Actions Following Denial of Undue-Hardship Waivers

One of the significant UOCA VA mandates added by the MOVE Act requires states to
transmit validly-requested absentee ballots to UQCAVA voters no later than 45 days before a
Federal clection when the request has been received by that date, except where the state has been
granted an undue-hardship waiver for that election pursuant to the Act. States can be exempted
from the requirement to transmit ballots 45 days in advance of a Federal election if they apply
for, and are granted, a waiver from the Secretary of Defense. 42 US.C. § 1973ff-1(g).

2
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A waiver applies only to the 45-day advance ballot transmission requirement, and only to
the election for Federal office for which it is submitted. 42 U.S.C, § 1973{F-1(g) & (g)(4).
Under the Act, the only issues that create an undue hardship for the state are where 1) the state’s
primary election date prohibits it from complying; 2) the state has suffered a delay in generating
ballots due to a legal contest; or 3) the state’s constitution prohibits compliance by the state. 42
U.8.C. § 1973f1-1(g)(2)(B). States seeking a waiver must submit a comprehensive plan to the
Secretary of Defense, and to qualify for a waiver, the plan must ensure UOCAVA voters have
sufficient time to receive absentee ballots that they have requested and to submit their marked
ballots in time to have those ballots counted in the election for Federal office. 42 U.S.C.
§ 1973fF-1(g)(2XA).

The deadline for requesting a waiver of this requirement in 2010 was August 4 (90 days
before the election), except where the grounds for the waiver request were caused by a legal
contest. The statute required DoD to approve or deny the request, after consulting with the
Attorney General, not later than August 29 (65 days before the election). 42 U.S.C. § 1973fF-

1(2)(3).

Following enactment of the MOVE Act, the Department consulted regularly with the
Federal Voting Assistance Program at DoD (FVAP), the office assigned to review states’ undue-
hardship requests, concerning the waiver process and standards for determining whether a waiver
should be granted. As noted above, in April of this year, the Department sent letters to every
state and territory seeking to determine its plans for coming into compliance with the MOVE Act
by the November 2010 general election, and reminding them of the Act’s 45-day ballot
transmission requirement and procedures governing requests for undue-hardship waivers. The
Department worked closely with FVAP during consideration of the pending waiver requests, and
participated in joint telephone conferences with state officials concemning their applications.

Twelve states applied for waivers for the November 2, 2010 Federal general election. All
twelve states sought a waiver based on the date of the primary election; no waiver requests based
on legal contests were received this year. One state, Maryland, subsequently withdrew its
request for a waiver (representing that it had determined it could meet the 45-day mailing
deadline), and the Secretary of Defense thus made no determination on Maryland’s waiver
application. On August 27, 2010, DoD issued the following determinations on the remaining
eleven waiver applications:

« Denied Waivers (six): Alaska, Colorado, the District of Columbia, Hawaii, the
U.S. Virgin Islands, and Wisconsin.

s Approved Waivers (five): Delaware, Massachusetts, New York, Rhode Island,
and Washington.

On the day DoD issued these waiver determinations, and on the same telephone calls in
which DoD advised the six jurisdictions of their waiver denials, the Voting Section advised these
states that the Assistant Attorney General for the Civil Rights Division had authorized the filing
of litigation, if necessary, to enforce compliance with UOCAVA’s 45-day mailing requirement.
Immediately thereafter, the Voting Section sent formal notice letters to these six jurisdictions and

3
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began negotiations with officials in the six jurisdictions to achieve appropriate resolutions. As a
result of these enforcement efforts, the Department filed a lawsuit against Wisconsin (resolved
by a consent decree filed with the complaint), and reached out-of-court agreements with the
remaining five jurisdictions to remedy the violations. The successful resotution for each of these
jurisdictions is outlined below.

Alaska: On September 3, 2010, the Department and Alaska reached an agreement
in response to the denial of its waiver request. Alaska’s primary election was
August 24, 2010. DoD)’s waiver determination letter stated that although the state
had shown an undue hardship to transmit ballots 45 days before the November 2,
2010 election, Alaska’s proposed comprehensive plan did not afford sufficient
time for UGCAVA voters to receive and submit absentee ballots in time to have
them counted. The Department’s negotiations with Alaska officials resulted in an
agreement by the State to expedite elements of its candidate certification
procedures for the primary election so that it was able to send out an official
absentee ballot to all UOCAVA voters no later than September 18, 2010, the 45th
day before the general election, thus ensuring eligible military and overseas voters
sufficient time to receive, cast, and return their ballots and to have their votes
counted. Alaska also agreed to update the Department on the: ballot certiftcation
status and provide a report on the ballots mailed to UOCAVA voters.

Colorado: On September 16, 2010, the Department signed a Memorandum of
Agreement with Colorado. Colorado’s primary election was August 10, 2010.
DoD’s waiver determination letter stated both that Colorado had not shown an
undue hardship to transmit ballots 45 days before the November 2, 2010 election,
and that its proposed comprehensive plan did not afford sufficient time for
TUOCAVA voters to receive and submit absentee ballots in time to have them
counted. Under the Agreement, Colorado was required to take specific steps to
ensure that each of its 64 counties sent an official absentee ballot to UOCAVA
voters no later than September 18, 2010, the 45th day before the election. The
required measures included issuing directives to the counties, monitoring their
progress, providing direct assistance to any county that needs it, and if necessary,
taking enforcement action to obtain compliance. Under the Agreement, the state
committed to taking steps to ensure compliance in future Federal elections and to
confer with and provide a report to the Department of Justice on those efforts.

Distric lumbia: On September 17, 2010, the Department signed a
Memorandum of Agreement with the District of Columbia. The District’s
primary election was September 14, 2010. DoD’s waiver determination letter
found that although the District had shown an undue hardship to transmit bailots
45 days before the November 2, 2010 election, its proposed comprehensive plan
did not afford sufficient time for UOCAVA voters to receive and submit absentee
ballots in time to have them counted. The Department’s negotiations with District
officials resulted in an agreement under which they would send absentee ballots to
military and overseas votets no later than October 4, 2010, and provide additional
time, until November 19, 2010, for receipt of the ballots. The District passed

4
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emergency rules embodying these new deadlines to ensure that eligible military
and overseas voters would have at least 45 days to receive, cast, and return their
ballots in time for them to be counted. Earlier this year, the Council of the
District of Columbia adopted a “Sense of the Council Primary Election Timing
Resolution of 2010” acknowledging that the District needed to enact legislation to
move its primary election for Federal offices to a date no later than the first
Tuesday of the first full week of August, beginning in 2012. Under the
Agreement, the District committed to taking all necessary steps to ensure
compliance in future Federal elections and to confer with and provide a report to
the Department of Justice on those efforts.

Hawaii: On September 16, 2010, the Department signed a Memorandum of
Agreement with Hawaii. Hawaii’s primary election was on September 18, 2010,
the 45th day before the November 2, 2010 Federal general election, DoD’s
waiver determination letter stated that although the State had shown an undue
hardship to transmit ballots 45 days before the November 2, 2010 election, its
proposed comprehensive plan did not afford sufficient time for UOCAVA voters
to receive and submit absentee ballots in time to have them counted. To ensure
that the State’s military and overseas voters would have sufficient time to receive,
cast, and retum their ballots in time for them to be counted in the November 2,
2010 election, the Agreement required Hawaii to send out ballots by express
delivery service no later than September 24, 2010, and to provide voters with the
means to return their completed ballots by express delivery free of charge. Earlier
this year, Hawaii enacted legislation, effective on January 1, 2011, that moves
Hawaii’s primary date to the second Saturday in August in every even-numbered
year to help ensure compliance with UOCAVA’s 45-day advance ballot mailing
requirement in future Federal general elections,

LS. Virgin Islands: On September 2, 2010, the Department reached an
agreement with the U.S. Virgin Islands to address the denial of its waiver request.
The Virgin Islands had a scheduled Federal primary election on September 11,
2010, but there was not a contested primary for the Federal office of Delegate to
Congress this year. DoD’s waiver determination letter stated that the Virgin
Islands had not shown an undue hardship to transmit ballots 45 days before the
November 2, 2010 election, and that its proposed comprehensive plan did not
afford sufficient time for UOCAVA voters to receive and submit absentee ballots
in time to have them counted. Under the agreement, the Virgin Islands committed
to sending absentee ballots for the Federal office on or before September 18,
2010, the 45th day before the election.

Wisconsin: On September 10, 2010, the Department filed a lawsuit against
Wisconsin. United States v. State of Wisconsin, No. 3:10-¢v-00518 (W.D. Wis.).
The lawsuit was resolved by a Consent Decree that was entered by the Federal
district court on September 15, 2010, Wisconsin’s primary election was
September 14, 2010. DoD)’s waiver determination letter stated that although
Wisconsin had shown an undue hardship to transmit ballots 45 days before the
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November 2, 2010 election, its proposed comprehensive plan did not afford
sufficient time for UDCAVA voters to receive and submit absentee ballots in time
to have them counted. The Consent Decree required Wisconsin officials to take
certain steps to ensure that all local election offices in the State sent absentee
ballots to military and overseas voters by no later than October 1, 2010, and
provided for additional time, until November 19, 2010, for receipt of absentee
ballots to ensure that eligible military and overseas voters have sufficient time to
cast and retum their ballots and to have them counted. The Consent Decree
requires that Wisconsin take all necessary actions to ensure compliance in future
Federal elections, including proposing legislation and taking administrative
actions to remedy the potential UOCAVA violations arising from the primary
election schedule. The State must confer with and provide a status report to the
Department on those efforts.

Enforcement Action for Failure to Comply with Terms of Waiver

New York: On October 12, 2010, the Department filed a lawsuit against New
York. United States v. State of New York, No, 1:10-cv-1214 (N.D.N.Y.). The
lawsuit was resolved by a Consent Decree, approved by the Federal district court
on October 19, 2010. DoD granted New York an undue-hardship waiver based
on the State’s comprehensive plan, which relied on two key provisions that
together created a 45-day period for UOCAVA voters to receive, mark, and return
their ballots. Specifically, New York’s plan required election officials to send
ballots to UOCAVA voters by October 1, 2010, and accept otherwise valid ballots
returned by November 15, 2010, However, numerous counties across the state,
inchading those comprising New York City, failed to transmit UOCAVA ballots
by the October 1 deadline. The Consent Decree provided additional time, until
November 24, 2010, for receipt of UOCAVA ballots, and other procedures to
ensure that eligible military and overseas voters would have sufficient time to cast
and retum their ballots and to have them counted. In addition, the Consent
Decree committed New York to explore the need for future relief, including
changes of law or administrative regulation, to prevent violations of UOCAVA in
the future arising from the State’s election schedule or practices. The State must
confer with and provide a status report to the Department on those efforts.

Additional Civil Actions Filed to Enforce UQCAVA

In addition to resolving the post-waiver denial enforcement actions, the Department also
initiated enforcement actions for failure to comply with the 45-day requirement in states that had
not sought waivers. FVAP determined that it would monitor compliance in the five states for
which waivers had been granted. In advance of the 45-day deadline, the Voting Section
contacted each of the remaining states and territories to remind them again of the MOVE Act’s
ballot transmission deadline, to inquire whether any ballot delays were anticipated, and to
request that they confirm to the Voting Section that their localities had timely transmitted their
UOCAVA ballots. The Department filed the following enforcement actions for failure to timely
transmit ballots in accordance with UOCAVA:
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Guam: On October 6, 2010, the Department filed a fawsuit and motion for
emergency injunctive relief against the Territory of Guam. United States v.
Government of Guam, No. 10-00025 (D. Guam). Guam had failed to send its
UOCAVA bailots by the September 18, 2010 deadline, and failed to provide an
electronic transmission option for receipt of ballots in accordance with
UOCAVA. OnOctober 13, 2010, after a telephonic hearing on the motion, the
Federal district court entered an order granting the relief requested by the
Department. The order provided additional time, until November 15, 2010, for
receipt of UOCAVA ballots, to ensure that eligible military and overseas voters
would have sufficient time to cast and return their ballots and to have them
counted. Tn addition, the order required Guam to provide the option of e-mait
transmission of ballots, and notice thereof, to UOCAVA voters for the November
2, 2010 election. The order also requires that Guam take all necessary actions to
ensure compliance in future Federal elections, including proposing legislation and
taking administrative actions to remedy the potential UOCAVA violations arising
from Guam’s election schedule and practices. Guam must confer with and
provide a status report to the Department on those efforts.

Illinois: On October 22, 2010, the Department filed a lawsuit against Iilinois.
United States v. State of fllinois, No. 10-cv-06800 (N.D. Ill.). The lawsuit was
resolved by a Consent Decree that was entered by the Federal district court on
October 22, 2010. Election authorities in numerous Illinois jurisdictions had
failed to send UOCAVA ballots by the September 18, 2010 deadline, and some
jurisdictions failed to transmit ballots by electronic means to UOCAVA voters
who had timely requested electronic delivery of their ballots, and instead sent the
ballots by postal mail. The Consent Decree provided additional time beyond the
State’s existing November 16, 2010 deadline — 14 days after Election Day — for
receipt of UOCAVA ballots in six counties, and other measures to ensure that
eligible military and overseas voters in those counties would have sufficient time
to cast and retumn their ballots and to have them counted. The Consent Decree
also extended the date by which ballots from those counties must be postmarked
from November 1 to November 2, 2010. In addition, the Consent Decree required
that officials send ballots to any UOCAVA voters who asked to receive their
ballots electronically by the requested delivery method. Under the Consent
Decree, Illinois must take all necessary actions to ensure compliance in future
Federal elections, including determining the cause of the late-mailed ballots and
taking any administrative or other actions designed to prevent future UOCAVA
violations arising from the State’s or counties’ election practices. The State must
confer with and provide a status report to the Department on those efforts,

New Mexico: On October 12, 2010, the Department filed a lawsuit against New
Mexico. United States v. State of New Mexico, No. 10-cv-968 (D.N.M.). The
lawsuit was resolved by a Consent Decree that was entered by the Federal district
court on October 14, 2010. Election officials in several New Mexico counties had
failed to send their UOCAVA ballots by the September 18, 2010 deadline. The
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Consent Decree provided additional time, until November 6, 2010, for receipt of
UQOCAVA ballots to ensure that efigible military and overseas voters would have
sufficient time to cast and return their ballots and to have them counted. The
order also requires that New Mexico take all necessary actions to ensure
compliance in future Federal elections, including determining the cause of the
late-mailed ballots and taking any administrative or other actions designed to
prevent future UOCAVA violations arising from the State’s or counties’ election
practices. The State must confer with and provide a status report to the
Department on those efforts.

Other Memorandum Agreements and Letter Agreements Obtained

The Department also negotiated memorandum or letter agreements with four other states
after the Department’s inquities revealed that some local election officials in those states had
failed to send UOCAVA ballots by the September 18, 2010 deadline. In each case, the states
possessed the authority to authorize extensions of the ballot receipt deadlines necessary to
provide at least 45 days for transmission and return of ballots without the need for a Federal

court order,

Kansas: On October 15, 2010, the Department signed a Memorandum of
Agreement with Kansas. Seven counties in Kansas had failed to send UOCAVA
ballots by the September 18,2010 deadline. Under the Agreement, to ensure that
those counties provided at least 45 days for the transmission, execution, and
return of ballots to all qualified UOCAVA voters who requested absentee ballots
on ot before September 18, 2010, Kansas extended the ballot receipt deadlines in
those counties commensurate with the delay in each of those counties in sending
ballots. Under the Agreement, Kansas committed to take all necessary actions to
ensure compliance in future Federal elections, including determining the cause of
the late-mailed ballots and taking any administrative or other actions designed to
prevent future UOCAVA violations arising from the State’s or counties” election
practices. The State agreed to confer with and provide a status report to the
Department on those efforts.

Mississippi: On October 15, 2010, the Department reached an agreement with
Mississippi. Twenty-two counties in Mississippi had failed to send UOCAVA
ballots by the September 18, 2010 deadline. To reselve this violation,
Mississippi’s Secretary of State promulgated a temporary Administrative Rule
that extended the deadline, until November 8, 2010, for the receipt of ballots from
military and overseas voters in the 22 counties affected, to ensure that they would
have at least 45 days to receive, cast, and return their ballots. In addition,
Mississippi committed to take all necessary actions to ensure compliance in future
Federal elections, including determining the cause of the late-mailed ballots, and
taking any administrative or other actions designed to prevent future UOCAVA
violations arising from the State’s or counties’ election practices. The State
agreed to provide a status report to the Department on those efforts.

8
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Nevada: On October 8, 2010, the Department reached an agreement with
Nevada. One county, Elko County, had failed to send its UOCAVA ballots by the
September 18, 2010 deadline. Along with other measures to expedite delivery of
the requested ballots, including efforts to send ballots by e-mail or expedited mail,
the Nevada Secretary of State adopted an emergency regulation to provide an
additional six days, until November 8, 2010, for Elko County’s UOCAVA vaters
to return their ballots to provide eligible military and overseas voters at least 45
days to receive, cast, and return their ballots,

North Dakota: On October 8, 2010, the Department reached an agreement with
North Dakota. Thirteen counties in North Dakota had failed to send their
UOCAVA ballots by the September 18, 2010 deadline. To remedy this violation,
North Dakota confirmed that the canvassing boards in the affected counties
agreed to meet to canvass the election results six days after the election, to
provide eligible military and overseas voters at least 45 days to receive, cast, and
return their ballots. In addition, North Dakota committed to take all necessary
actions to ensure compliance in future Federal elections, including determining
the cause of the late-mailed ballots and taking any administrative or other actions
designed to prevent future UOCAVA violations arising from the State’s or
counties’ election practices. The State agreed to provide a status report to the
Department on those efforts.

Activity in Other Litigatien by the Attorney General under UOCAVA

The Department concluded its 2008 litigation against the Commonwealth of Virginia
upon the Federal district court’s recent entry of a Consent Decree requiring remedial measures
for future Federal elections.

Virginia: On December 14, 2010, the Federal district court in United States v.
Cunningham, No. 3:08-cv-709 (E.D. Va.), signed and entered a Consent Decree
between the United States and Commonwealth of Virginia officials embodying a
remedial program for compliance with UOCAVA in future Federal elections.
Approval of this remedial agreement concludes extensive litigation initiated in
2008 to enforce UOCAVA in that year’s Federal general election and to obtain
telief to ensure full compliance in the future. On November 14, 2008, the
Department filed 2 motion to intervene in McCain-Palin 2008, Inc. v.
Cunningham (E.D. Va.) and filed a complaint alleging that Virginia election
officials failed to send absentee ballots in a timely manner to military and
overseas voters for the November 4, 2008 Federal general election. On October
15, 2009, the court granted summary judgment for the United States, holding that
the Commonwealth violated UOCAVA by failing to timely mail absentee ballots
to eligible uniformed service members and overseas citizens, and ordered the
Defendants to count timely requested, late-mailed, and otherwise-valid absentee
ballots from military and overseas voters that arrived within 30 days of the close
of the polls on November 4, 2008. The Court permitted the parties time to
negotiate agreed procedures to ensure full UOCAVA compliance in future

9
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elections. After negotiations failed to resolve the matter, the Department filed a
motion for entry of permanent relief. On September 13, 2010, the court ruled that
it would take the motion for permanent relief under advisement. It held that the
United States properly raised the issue of prospective relief, and rejected
Defendants’ argument that the case was at an end after the ruling on liability. The
court ordered the parties to undertake discovery to develop the facts on the cause
of Virginia’s prior noncompliance, and further ordered the parties to discuss “the
creation of an appropriate, functional future compliance plan.”

Following discovery, further settlement discussions and mediation resulted in the
agreement filed by the parties on December 10, 2010 and ordered by the court on
December 14, 2010. The Consent Decree provides training, monitoring,
reporting, and backup procedures to be used by Commonwealth election officials
to ensure that absentee ballots are transmitted to eligible military and overseas
voters no later than 45 days before a Federal election. In addition, it requires
Defendants to undertake a review of operational procedures to determine the
reasons for prior failures to timely transmit UOCAVA ballots and to address such
failures with appropriate training.

10
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State of Alaska



Reglonal Offices
Anchorage 907,522.8683
Paithanks 907.451.2833
Jumeau $07.463.3021
Nome $07.443,528S

Diractor*s Office

PO Box 110017

Juncav, Alaska 99811-0017
907.465.4611 507.465.3203 Fax
plections@aluske.poy

STATE OF ALASKA
Division of Elections
Office of the Lieutenant Governor
September 3, 2010

Sent via facsimile transmission (202) 307-3961 and UL.S. mail

Mr. Chris Herren
Chief, Voting Section
Civil Rights Division
Room 7254 - NWB
1800 G St., N.W.
Washington, DC 20006
RE: Withdrawal of MOVE Act Waiver
Dear Mr. Herren: '

As you requested in our conference call yesterday, Iam submitting to you the division’s
propaosal for compliance with the 45-day ballot transit time.

As we discussed, the state was able to formulate a plan to comply with the MOVE Act
ballot transit time, and s0 Alaska no longer needs a waiver from the 45-day deadline.
Under the new plan, the division will complete the state review board process on an
expedited schedule, and expedite other elements of the election certification process, The
division has increased the number of members of the state review board in order to
expedite the election certification process,

A8 you are aware, there are two very.close state legislative races in House District 12 and
18. Two tearns of the state review board will begin their review with these districts § in order
to certify the House District races on September 9, 2010.

The division will request candidates for these two districts to subrnit a request for recount
immediately versus waiting for the mexirhum five day period allowed for by state law. The
division will conduct the recount within two days of receipt of the recount application.
Both recounts would be able to be conducted on the same day and completed in one day.

The absehtee office will begin UOCAVA ballot mailing preparation the week of September
13. Envelopes will be labeled and all absentee related documents will be inserted, with the

exception of the ballot.

The last day to withdraw from the general election ballot is September 15. The division
plans to certify the primary election on September 15 or 16. As soon a3 certification is

www elections.alaska.gov
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Mr, Chris Herren

September 3, 2010
Page 2 of 2

complete, the division will produce .pdf versions of all forty house district ballots, These
ballots will include all races applicable to the house district, including all federal races. The
absentee office will copy ballots and complete the ballot mailing for delivery to the U.S.
Postal Service on September 18, 2010,

The absentee office will also fax ballots to UOCAVA voters that have requested their ballot
be sent by fax on September 18, 2010.

As new requests for absentee ballots are received from UOCAVA voters, the division will
continue to mail or fax the .pdf version of the ballot to UOCAVA voters until the official
ballot becomes available.

Although the state does not believe it is required I commit to providing your office with
updates as deadlines are met. These updates will include certification dates for the two
close house district races, date of recount, date of recount completion, date of certification
for the remainder of races and ballot propositions, and date ballots are provided to the
absentee office.

I will also provide you with the number of ballots mailed and faxed to UOCAVA voters on
September 18, 2010. .

The division is pleased that Alaska is able to meet the 45 day ballot transit time and no
longer needs a waiver from this deadline.

If you have any questions, please do not hesitate to contact me at 907-465-2644.

' Sincerely,

~ -—

Gail Fenumniai
Director

cc:  Hon, Craig Campbell, Lieutenant Governor
John Cramer, Chief of Staff, Lieutenant Governor’s Office
Sarah Felix, AAG, Labor and State Affairs Section, Juneau
Mike Barnhill, AAG, Labor and State Affairs Section, Juneau
Lynn C. Simpson, Director, Human Capital and Resource Management
Bob Carey, Director, Federal Voting Assistance Program

www.,clections.alaske.gov
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State of Colorado
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MEMORANDUM OF AGREEMENT BETWEEN THE UNITED STATES AND THE

TATE OF C 0 ARDIN MPLIANC I DA
VE T1 T CT

A.  Introduction.

This agreement is entered into between the United States of America, through the United
States Department of Justice (“United States” or ““the Department™), and the State of Colorado
and the Colorado Secretary of State, Bernic Buescher, in his official capacity as Colorado’s chief
stale election official (collectively the “State™), to facilitate the State’s compliance with Section
102(a)(8) of the Uniformed and Overseas Citizens Absentee Voting Act (“UOCAVA”), 42 U.S.C.
§8 19731 to 19734f-7, as amended by the Military and Overseas Voter Empowerment Act, Pub.
L. No. 111-84, Subtitle H, §§ 575-589, 123 Stat. 2190, 2318-2335 (2009) (“MOVE Act™).
UOCAVA provides that absent uniformed services voters and overseas voters (“UOCAVA
voters™) shall be permitted *'to use absentee registration procedures and to vote by absentee ballot
in general, special, primary, and nmofY elections for Federal office.” 42 U.8.C. § 1973ff-1.

This matter arises out of UQOCAVA's requirement, pursuant to amendments by the MOVE
Act, that states transmit to their UOCAVA voters validly requested absentee ballots at least 45
days before an election for Federal office. 42 U.S.C. § 1973ff-1(2)(8). Based on Colorado’s
August 10, 2010 primary election date and associated deadlines, the State requested from the
Presidential designee for UOCAVA, the Secretary of Defense, a hardship exemption from the “45
day advance” ballot transmission requirement of UOCAVA pursuant to 42 U.S.C. § 1973fF-1(g).
On August 27, 2010, the Secretary of Defense denied the request for a hardship exemption. That
same day, the Department of Justice notified Colorado that in light of the waiver request denial,
it appeared that the State would be in violation of UOCAVA for the upcoming Federal general
election, and a lawsuit to enforce UOCAVA had been authorized.

The United States and the State, through their respective counsel, have conferred and
agree that this matter should be resolved without the burden and expense of litigation. The
partics share the goal of ensuring that Colorado’s UOCAVA voters will have sufficient
opportunily to receive absentee ballots they have requested and submit marked absentee ballots
in time to be counted for the November 2, 2010 Federa! general election and in future Federal
general elections. As consideration for this Agreement, the United States has agreed to forgo
litigation, subject to compliance with the terms of this Agreement. The parties negotiated in
good faith and hereby enter into this Agreement as an appropriate resolution of the UOCAVA
claims alleged by the United States.

B. Recitals.
The United States and the State stipulate and agree that:

1. The United States District Court for the District of Colorado has jurisdiction to
enforce provisions of UOCAVA, 42 US.C. §§ 1973{f to 1973117, and thc Federal
Court would have jurisdiction over an action brought by e United States to
enforce the terms of this Agreement pursuant lo 42 U.5.C. § 1973{f-4 and 28
U.S.C. §§ 1345 and 2201(s).
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The United States Attorney General is authorized to enforce the provisions of
UOCAVA, 42US.C. § 1973ff4.

‘The State of Colorado is responsible for complying with UOCAVA, and ensuring
that validly-requested absentee bailots are sent to UOCAVA voters in accordance
with its terms. 42 U.S.C. § 1973fF1.

Bernie Buescher is the Secretary of State of the State of Colorado. As the State’s
Secretary of State, Buescher has general supervisory authority over all primary,
general, congressional vacancy, and State-wide ballot issue elections in the State
and is responsible for assuring that clections in the State are conducted in
accardance with the law. CoLO. REV. STAT. § 1-1-107 (2010).

Section 102{a)(8) of UOCAVA requires that states transmit validly requested
ballots to UOCAVA voters not later than 45 days before an election for Federal
office when the request is received at least 45 days before the election. 42 U.S.C.
§ 19731-1(a)(8).

States can be exempted from the requirement to transmit ballots 45 days in
advancc of a federal election if they apply for, and are granted, a hardship waiver
from the Presidential Designee for UOCAVA, the Secretary of Defense. 42
U.S.C. § 1973ff-1(g). Pursnant to Section 102(g)(Z{B)i) of UOCAVA, the State
applied for 2 hardship waiver on the grounds that Colorado’s August 10, 2010
primary election and subsequent September 3, 2010 certification prevented the
State from complying with Section 102(a)}{8}A). 42 U.S.C. § 19731F-1(a)(8)(A).
On August 27, 2010, pursuant to its statutory authority, the Department of
Defense denied the State’s request for a hardship waiver, finding that (1) Colarado
had failed to establish an undue hardship that prohibits the State from complying
with UOCAVA,; and (2) the State’s proposed comprehensive plan did not provide
sufficient time for UOCAVA voters to vote and have their ballots counted as a
substitute for transmitting absentee ballots not Jater than the 45th day prior to the
November 2, 2010 Federal general election in accordance with Section
102(2)(8)(A) of UOCAVA.

On August 10, 2010, the State held a Federal primary election in which voters
selecied candidates for the Federal general election on November 2, 2010,

On September 3, 2010, Colorado certified the contents of the Federal general
election ballot.

County election officials have received limely requests for absentee ballots for the
November 2, 2010 Federal general election trom voters who are entitied to vote
pursuant to the provisions of UGCAVA,
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In order to be counted under Colorade law, ballots cast by Colorado military
personnel serving outside the United States and their spouses and/or dependents
residing outside of the United States for the same reason must be received by the
close of business on the eighth day after the election, provided the ballot was
voted and transmitted by 7:00 pm on election day. COLO. REV. STAT. § 1-8-103.5
(2010). Absentee ballots from other voters eligible to vote under UOCAVA,
including absent uniformed services voters within the United States and non-
military personnel residing overseas, must be received by the close of polls on
election day to be counted.

The failure by the State either to obtain a hardship waiver or to transmit absentee
ballots to UOCAVA voters by the 45th day before the Navember 2, 2010 Federal
general election constitutes a violation of 102(a)(8)(A) of UDCAVA. The United
States asserts that, absent the actions described herein to ensure that election
officials in all of Colorado’s counties are able to and will transmit requested
ballots to UOCAVA voters no later than 45 days in advance of the November 2,
2010 Federal general election, United States citizens protected under UOCAVA
may be deprived of a sufficient opportunity to vote in that election, in violation of
UQCAVA,

The Department and the State have been engaged in extensive discussions since
the August 27, 2010 denial by the Secretary of Defense of the State’s waiver
request, and have reached an agreement on a series of actions to be taken by the
State to ensure compliance with Section 102(a)(8)(A) of UOCAVA and provide
UQCAVA voters sufficient opportunity to receive absentes ballots they have
requested and submit marked absentee ballots in time to be counted for the
November 2, 2010 Federal general election. It is the intent of the State and the
United States that the State immediately undertake and complete the actions set
forth in this Agreement.

C.  Terms of Apreement.

Now, therefore, for full and adequate consideration given and received, the United States
and the State agree that:

1.

The State shall take all necessary actions to ensure that each of its 64
counties transmits absentee ballots no later than 45 days before the
November 2, 2010 Federal general election (September 18, 2010) by
postal mail, or electronically by either email or facsimile, according to the
request of the voter, 1o all qualified UDCAVA voters who have requested a
ballot by that date. Those actions include, but are not limited to, the
following: a) issuing directives as necessary to ensure each Colorado
county transmits an absentee ballot no later than 45 days before the
November 2, 2010 election; and b) monitoring each county’s progress
toward mesting its ballot transmittal deadline. If, however, there is
evidence on or before the 45th day before the Federal general election that
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any county clesk will be unable to or has failed to deliver or mail absentee
ballots to all qualified UOCAVA voters, the Secretary of State will deploy
staff and/or otherwise assist such counties to ensure the ballots are
transmitted on or before the 45th day before the Federal general election.
‘The Secretary of State shall exercise his full authority pursuant to Sections
1-1-107 and 1-8-103 of the Colorado Election Code to ensure absentee
ballots are sent to all qualified voters in accordence with the terms of
UOCAVA. In the event that any county eiection official fails to comply
with any directive issued by the Secretary of State or his agents under this
paragraph, the Secretary of State shall immediately take such enforcement
actions pursuant to Section 1-1-107 Colorado Election Code as are
necessary 10 ensure compliance with the directives.

If there is evidence after the 45th day before the November 2, 2010
Federal general election that any Colorado counties have failed to send
official absentec ballots to all UDCAVA voters whose applications were
received and approved by that date, the State agrees that it will
immediately notify the United States. The parties shall confer
immediately on the appropriate remedial steps, which shall include the
State’s adoption of an emergency rule or other directive(s) pursuant to
Section 1-8-103 of the Colorado Election Code to provide for one or both
of the following measures as the circumstances require:

a.  Arequirement that official absentee ballots be transmitted by the
county hoards of elections to qualified UDCAVA voters by means
other than regular United States mail, including express mail, at the
expense of the State or the expense of the county, 4s appropriate.

b.  Arequirement that the State and the counties take appropriate steps
to make other means of returning absentee ballots available to all
qualified absentee electors protected by UOCAVA, including express
mail and/or electronic transmission of the official ballot by facsimile
or email at the expense of the State or the county, as appropriate.

Because enforcement of the requirements of UOCAVA, depends on timely and
accurate information about the extent of compliance in each of Colorado’s
counties, the Secretary of State shall order the county clerk of each of Colorado’s
counties to confirm in writing to the Colorado Secretary of State, no later than
September 20, 2010, that absentee ballots have been transmitted by postal mail or
electronically, according to the request of the voter, no later than September 18,
2010 to all UQCAVA voters whose applications for such ballots have been
received by that date.

Upon execution of this Memorandum of Agreement, the State shal} issue a
press statement for immediate release, posted immediately on the State’s
election information website, and distributed to the Federal Voting



58

Assistance Program; International Herald Tribune (http://www.iht.com);
USA Today International (http://www.usatoday.com); Military Times
Media Group (cvinch@militarytimes.com); Overseas Vote Foundation
(http://www.overseasvotefoundation.org/intro/); Stars and Stripes
(http://www.estripes.com), and any other appropriate newspaper or news
media in the State of Colorado. The news release shall, at a minimum: (a)
summarize this Agreement; (b) identify the contests for Federat office that
will be on the baliot on November 2, 2010; and (c) provide appropriate
contact information at the State of Colorado’s Elections Division for
assistance. The State shall make addifional reasonable efforts to advise
affected electors that although some counties may need to send a ballot on
copy paper if their regular ballots are not printed in time, the ballots will
be counted in the same manner as any other ballot, Such outreach efforts
will include the press statement required by this paragraph, email
correspondence to all affected electars for whom the State has an email
address, a letter to the Colorado Department of Military Affairs, and a
notice posted on the Secretary of State website. The state shall also urge
counties to post such notice on the county websites.

The State shall provide a report to the United States Department of Justice
no later than September 21, 2010 concerning the transmittal of UOCAVA
absentee ballots by the counties. The report shall (a) certify that absentee
ballots were transmitted no later than September 18, 2010 to all qualified
UQCAVA voters whose applications for ballots have been received and
approved by that date; and (b) indicate, by county, the number of requests
received and the number of UOCAVA absentee ballots transmitted, and the
method of transmittal thereof. No later than October 6, 2010, the State
shall provide a supplemental report showing, by county, the number of
requests received and the number of UOCAVA absentee ballots
transmitted, and the method of transmittal thereof, on each day between
September 20, 2010 and the 30th day before the election.

The State shall provide a report to the Uniled States Department of Justice
no later than December 17, 2010 conceming the number of UOCAVA
absentee ballots, by county, received and counted for the November 2,
2010 general election for Federal office. The report will set forth the
following information, by county, and categorized by absent uniformed
services volers with APO and FPO addresses, uniformed services voters at
a street address within the United States, and overseas civilian voters:

a.  The number of absentee ballots from UQCAVA voters received
before the close of the poils on November 2, 2010 and counted;

b.  The number of absentee ballots from UOCAVA vaters received
and counted after the close of the polls on November 2, 2010 but
prior to the close of business on November 10, 2010;
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¢.  The number of absentee ballots from UQCAVA voters received
later than the close of business on November 10, 2010; and

d.  The number of absentee batlots from UQOCAVA voters that were
not counted in the general election for Federal office, for reasons
other than late receipt.

7. The State shall take such actions as arc necessary to assure that
UQCAVA voters shall have a fair and reasonable opportunity to
participate in future Federal general elections, including proposing
legislation and taking any administrative actions needed to fully
remedy the potential UQCAVA violations that gave rise to this
Agreement. The parties agree to confer on the progress of these
efforts, and Defendants shall provide a status report to the United
States by July 1, 2011.

D. Term.

The State’s obligations under this Agreement shall commence immediately and shall
expire in their entirety on December 1, 2012. This Agreement may terminate sooner, however,
and shall so terminate immediately upon the State’s adoption of legislation or other measures that
remedy fully the UDCAVA-related concems giving rise to this Agreement.

E. Enforcement.

The terms of this Agreement are intended to resolve the potential violation of Section
102(a){8) of UOCAVA arising from the denia] of the State’s waiver application on August 27,
2010. Where the State fails in any manner to comply with the terms of this Agreement, this
Agreement is enforceable immediately in United States District Court for the District of
Colorado as set forth above, and additionally in such event, the United States also may take any
other actions required to enforce Section 102(a)(8) of UOCAVA in the United States District
Count, including seeking appropriate relief as a substitute for or in addition to the actions which
are the subject of this Agreement. Appropriate relief may include those measures referenced in
Paragraph 2(a) and (b) of this Agreement and/or an appropriately-tailored extension of the State’s
ballot receipt deadlines. Nothing in this Agreement precludes the United States from taking
appropriate enforcement action against the State for any other violations of UOCAVA that are not
the subject of this Agreement.

F. General.

This Agreement is binding on the parties and their successors in office. The parties
agree to the admissibility of this Agrecrment without abjection in any subsequent procecding for
its enforcement or other action fifed to enforce Section 102(a)(8) of UOCAVA.
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The undersigned enter into this Agrcement this 16th day of September, 2010:

For the United States:

THOMAS E. PEREZ
Assistant Attorney General
Civil Rights Division

?MDJ (U e / :ﬂﬂ"

T. CHRISTIAN HERREN JR
REBECCA J. WERTZ
RICHARD A, DELLHEIM
LAURA G. COATES

LEMA BASHIR

JUSTIN WEINSTEIN-TULL
Attorneys, Voting Section
Civil Rights Division

United States Department of Justice
950 Pennsylvania Ave,, NW
Room NWB-7254
Washington, DC 20530
Phone: (202) 616-4227

Fax: (202) 307-3961




For the Colorado Secretary of State:

BERNIE BUESCHER

ooz > C NGl
WILLIAM A. HOBBS
Deputy Secretary of State
Colorado Department of State
1700 Broadway
Suite 200
Denver, CO 80290
Phone: (303) 894-2200
Fax: (303) 869-4860
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District of Columbia
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A, Introduction

This agreement is entered into between the United States of America, through the United
States Department of Justice (“United States™), and the District of Columbia and the District of
Columbia Board of Elections and Ethics (“Board™) (collectively, “the District™), to facilitate the
District’s compliance with Section 102(a)(8) of the Uniformed and Overseas Citizens Absentee
Voting Act (“UOCAVA™), 42 U.S.C. §§ 1973ff to 1973ff-7, as amended by the Military and
Overseas Voter Empowerment Act, Pub. L. No. 111-84, Subtitle H, §§ 575-589, 123 Stat. 2190,
2318-2335 (2009) (“MOVE Act”). UOCAVA provides that absent uniformed services voters
and overseas voters (“UOCAVA voters™) shall be permitted “to use absentee registration
procedures and to vote by absentee ballot in general, special, primary, and runoff elections for
Federal office.” 42 U.S.C. § 1973f1-1.

This matter arises out of UOCAVA’s requirement, pursuant to amendments by the
MOVE Act, that states that have not received a hardship exemption transmit to their UOCAVA
voters validly requested absentee ballots at least 45 days before an election for Federal office. 42
U.S.C. § 1973ff-1(a)X(8). The definition of “state™ includes the District of Columbia. 42 US.C, §
1973ff-6. Based on the District’s September 14, 2010 primary election date, the District
requested from the Presidentiat designee for UOCAVA, the Secretary of Defense, a hardship
exemption from the *45 day advance” transmission requirement of UOCAV A, pursuant to 42
U.S.C. § 1973fF-1(g). On August 27, 2010, the Secretary of Defense denied the District’s
request. That same day, the Department of Justice notified the District that in light of the waiver
request denial, it appeared the District would be in violation of UOCAVA for the upcoming
Federal general election and a lawsuit to enforce UOCAVA had been authorized.

Following discussions between the Department of Justice and the District, the District has
taken steps to ensure that UOCAVA voters have 45 days to receive and return their ballots for
the upcoming Federal general election. Pursuant to authority set forth in D.C. Code §1-
1001.05(a)(14), the Board met on September 1, 2010 and passed emergency rules amending 3
DCMR Chapter 7, “Election Procedures” to incorporate October 4, 2010 as the ballot
transmission deadline. Pursuant to authority set forth in D.C. Code §1-1001,05(a)(14), the Board
met on September 1, 2010 and passed emergency rules amending 3 DCMR Chapter 7, “Election
Procedures™ and 3 DCMR Chapter 8, “Tabulation and Certification of Election Results” to add
seven (7) additional days to its ballot receipt deadline extension.

The United States and the District, through counsel, have conferred and agree that this
matter should be resolved without the burden and expense of litigation. The parties share the
goals of providing UOCAVA voters with sufficient opportunity to receive absentee ballots they
have requested and to submit marked absentee ballots in time to be counted for the November 2,
2010 Federal general election and in future Federal general elections, As consideration for this
Agreement, the United States has agreed to forgo litigation, subject to compliance with the terms
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of this Agreement. The parties negotiated in good faith and enter into this Agreement as an
appropriate resolution of the UOCAVA violations alleged by the United States.

B. Recitals

The United States and the District stipulate and agree that:

1.

2,

5

by

The United States District Court for the District of Columbia has jurisdiction to
enforce provisions of UQCAVA, 42 U,S.C. §§ 1973fF to 1973ff-7, and the Federal
Court would have jurisdiction aver an action brought by the United States to enforce
the terms of this Agreement pursuant to 42 U.S.C. § 19734 and 28 U.S.C. §§ 1345
and 2201(a).

The United States Attorney General is authorized to enforce the provisions of
UOCAVA. 42U.S.C. § 1973{F-4,

. The Districet is responsible for complying with UOCAVA and ensuring that validly-

requested absentee ballots are sent to UOCAVA voters in accordance with its terms.
42U.S.C. § 19731f-1.

The Board is the District agency primarily responsible for conducting elections in the
District. D.C. Code § 1-1001.05(a)(3). As part of that responsibility, the Board is
responsible for recording and counting votes, certifying election results, providing
information to UOCAVA voters, and complying with UOCAVA’s mandates. D.C.
Code §§ 1-1001.05(a)(4), (10), and (11).

Section 102(a)(8) of UOCAVA requires that states transmit validly requested
absentee ballots to UOCAVA voters not later than 45 days before an election for
Federal office when the request is received at least 45 days before the election. 42
U.5.C. § 1973fF-1(a)8).

States can be exempted from the 45-day requirement if they apply for and are granted
a2 hardship waiver from the Presidential Designee for UOCAVA, the Sccretary of
Defense, 42 U.S.C. § 1973ff-1(g). The District epplied for a hardship waiver on the
grounds that its September 14, 2010 primary election prevented the District from
complying with Section 102(a)(8)(A). On August 27, 2010, pursuant to its statutory
authority, the Department of Defense denied the District’s request for a hardship
waiver, finding that although the District’s primary election date caused the District
undue hardship, the District’s proposed comprehensive plan did not provide sufficient
time for UOCAVA voters to vote and have their ballots counted as a substitute for
transmitting absentee ballots not later than the 45" day prior to the November 2, 2010
Federal general election in accordance with Section 102(a)(8)(A) of UOCAVA.

On September 14, 2010, the District conducted a Federal primary election in which
voters selected candidates for the Federal general election on November 2, 2010. The
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date of the September 14, 2010 primary election is 42 days prior to the November 2,
2010 general election for Federal office.

8. Election officials of the District have received timely requests for absentee ballots for
the November 2, 2010 Federal general election from voters who are entitled to vote
pursuant to the provisions of UOCAVA.

9, To be counted under District of Columbia law, ail mailed and postmarked absentee
ballots must be postmarked not later than the day of the election; all mailed absentee
ballots (postmarked and non-postmarked) must be received not later than ten days
after the election. D.C. Mun. Regs. tit. 3, § 717.10.

10. The District cancedes that, absent emergency remedial measures, it would not be able
to send absentee ballots to UOCAVA voters until October 13,2010, and thus would
transmit ballots by mail no more than 20 days prior to the Federal general election,
and no more than 30 days in advance of the November 12, 2010 deadline for the
return of mailed ballots for the November 2, 2010 Federal general election.

1

—

. The District’s failure to either obtain a hardship waiver or to transmit absentee
baliots to qualified UOCAVA voters 45 days in advance of the November 2,
2010 Federal general election violates Section 102(a)(8)(A) of UOCAVA, 42
U.S.C. § 1973ff-1(a)}(8)(A). Absent the remedial actions described herein,
United States citizens protected under UOCAVA may be deprived of a
sufficient opportunity to vote in that election, in violation of UOCAVA.

C. Terms of Agreement

Now, therefore, for full and adequate consideration given and received, the United States
and the District agree that:

1. For the November 2, 2010 Federal general election, the District shall take the
following steps to ensure that all UOCAVA voters are sent the official
absentee ballot no later than October 4, 2010: (a) The District will complete
final tabulation of all election ballots for the September 14, 2010 primary
election no later than September 24, 2010; (b) The District will certify the
results of the September 14, 2010 primary election no later than September
27, 2010; (c) The District will transmit the official absentee ballots to
UOCAVA voters by postal mail, or electronically by either email or fax or the
District’s Digital Vote by Mail system, according to the request of the voter,
no later than October 4, 2010,

2. For the November 2, 2010 general election, the District shall extend by 7 days
the deadline for receipt of ballots from UOCAVA voters to ensure that
UOCAVA voters have the benefit of a full 45-day period to receive and retum
their ballots. Under this extension, absentee ballots from all UOCAVA voters
that are executed and sent by November 2, 2010 and received by the close of
business on November 19, 2010 will be accepted and tabulated in the final

3
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Federal general election results. For the November 2, 2010 general election
for Federal office, the District shall take such steps as are necessary to count
as validly cast those ballots, including Federal Write-in Absentee Ballots, cast
by absent uniformed service voters and overseas voters qualified to vote in the
District pursuant to UOCAVA, provided such ballots are executed by
November 2, 2010, received by November 19, 2010, and are otherwise valid,

. The District shall take all necessary steps to afford eligible UOCAVA voters a
reasonable opportunity to learn of this Memorandum of Agreement by
including a notice with every absentee ballot sent to UOCAVA voters. The
notice shall, at minimum: (a) explain that the deadline for the ballot to be
executed and sent is November 2, 2010; (b} explain that the deadline for
receipt of the ballot has been extended to November 19, 2010; and (c) provide
appropriate contact information at the District’s Board of Elections and Ethics
for assistance.

. Upon execution of this Agreement, the District shall issue a press statement
for immediate release, posted immediately on the District’s election
information website and distributed to the Federal Voting Assistance
Program; International Herald Tribune (http://www.iht.com); USA Today
International (http://www.usatoday.com); Military Times Media Group
(cvinch@militarytimes.com); Overseas Vote Foundation
(http:/www.overseasvotefoundation.org/intro/); Stars and Stripes
(www.estripes.com), and any other appropriate newspaper or news media in-
the District. The news release shall, at minimum: (a) summarize this
Agreement, including a notice that the deadline for receipt of the ballot has
been extended to November 19, 2010 for UOCAVA voters; (b) identify the
contests for Federal office that will be on the ballot on November 2, 2010; and
(c) provide appropriate contact information at the District’s Board of Elections
and Ethics for assistance.

. The District shall provide a report to the United States Department of Justice
no later than October 6, 2010 concerning the transmittal of UOCAVA
absentee ballots. The report shall (a) certify that absentee ballots were
transmitted no later than October 4, 2010 to all qualified UOCAVA voters
whose applications for batlots have been received and approved by that date;
and (b) indicate the number of requests received, the number of UOCAVA
absentee ballots transmitted, and the method of transmittal.

. The District shall provide a report to the United States Department of Justice
no later than December 17, 2010 conceming the number of UOCAVA
absentee baliots received and counted for the November 2, 2010 general
election for Federal office. The report will set forth the following information
categorized by absent uniformed services voters with APC and FPO
addresses, uniformed services voters at a street address within the United
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States, and overseas civilian voters:

a. The number of absentee ballots from UOCAVA voters
received before the close of the polls on November 2, 2010 and
counted;

b. The number of absentee ballots from UOCAVA voters
received and counted after the close of the polls on November
2, 2010 but prior to the close of business on November 19,
2010;

c. The number of absentee ballots from UOCAVA voters
received later than the close of business on November 19,
2010; and

d. The number of absentee ballots from UOCAVA voters
that were not counted in the general election for Federal office,
for reasons other than late receipt.

7. The District shall take all necessary actions to assure that UOCAVA voters
shall have a fair and reasonable opportunity to participate in future Federal
elections, including all legislative and administrative actions needed to fully
comply with UOCAVA. The parties recognize that on June 1, 2010, the
Council of the District of Columbia adopted a “Sense of the Council Primary
Election Timing Resolution of 2010 acknowledging that the District needed
to enact legislation to move its primary election for federal offices to a date no
later than the first Tuesday of the first full week of August, beginning in 2012,
The parties agree to confer on the progress of these efforts, and the District
shall provide a status report to the United States by April 1, 2011.

D. Term

The District’s obligations under this Agreement shall commence immediately and shall
expire in their entirety on January 31, 2013.

E. Enforcement

The terms of this Agreement are intended to resolve the potential violation of Section
102(a)(8) of UOCAVA arising from the denial of the District's waiver application on August 27,
2010, Where the District fails in any manner to comply with the terms of this Agreement, this
Agreement is enforceable immediately in United States District Court for the District of
Columbia as set forth above. In such event, the United States also may take any other actions
required to enforce Section 102(a)(8) of UOCAVA in the United States District Court, including
seeking appropriate relief as a substitute for or in addition to the actions which are the subject of
this Agreement, Nothing in this Agreement precludes the United States from taking appropriate
enforcement action against the District for any other violations of UGCAVA that are not the
subject of this Agreement.



68

F. Geueral

This Agreement is binding on the parties and their successors in office. The parties agree
to the admissibility of this Agreement without objection in any subsequent proceeding for its
enforcement or other action filed to enforce Section 102(a}(8) of UOCAVA.
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. The undersigried enter into this Agreement this 17* day of September, 2010:

For the United States:

THOMAS E. PEREZ
Assistant Attorney General
Civil Rights Division

@MMJ

T. CHRISTIAN HERREN JR.
REBECCA J. WERTZ
RICHARD A. DELLHEIM
LAURA G. COATES

JARED SLADE

JUSTIN WEINSTEIN-TULL
Attorneys, Voting Section
Civil Rights Division

United States Department of Justice
950 Pennsylvania Ave., NW
Room NWB-7254
‘Washington, DC 20530
.Phope; (202) 305-1734

Pax: (202) 307-3961
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For the District of Columbia:

A%

GEORGE VALENTINE

Deputy Attorney General

Civil Litigation Division

District of Columbia Office of the Attorney General
441 4™ Street, NW

Suite 11458

Washington, DC 20001

Phone: (202) 727-3400

Fax: (202) 347-8922

For the District of Columbia Board of Elections and Ethics:

(\2&1 A

ROKEY W. SYULEMAN, II

Executive Director

District of Columbia Board of Elections and Ethics
44] 4" Street, NW

Suite 250 North

Washington, DC 20001

Phone: (202) 727-2525

Fax: (202) 347-2648
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State of Hawau



MO! L OF AGREEMENT BE TES OF

&) 2010 FEDE ECTE

~ This agreement s entered into between the United States of America, through the US.
Department of Justice (“United States” or “the Department®), and the State of Hewali and Scott
‘Nago, in his official capecity of Chief Election Officer of the State of Hawait (collectively the
“State™), through the Office of the Attomey General of the State of Hawaii, in order to secure the
voting rights of ebsent umformed services and overseas volers protected by the Umformed and
Overseas Citizens Absentee Voting Act (“UOCAVA"), 42USC. §§ 1973 to 197367, as
amended by the Military and Overseas Voter Empowerment Act, Pub. L. No. 111-84, Subtitle H,
§§ 575-589, 123 Stat. 2190, 2318-2335 (2009) ("MOVE Act”). UOCAVA provides that absent -
aniformed services voters gd overseas voters (“_UOEAVA Voters” shall be permitted “to use
absentee registration procedures and to vote by abéentee ball;)t in general, special, prifnary, and
runoff elections for Pederal office.” 42 U.S.C. § 1973ff-1. _

This matter arises out of UOCAVA's requirement, pursuan to mezdments by the
MOVE Act, that sates transtt o their UGCAVA voters validly requested sbsentee bellots at
least 45 deys before an elestion for Federal office, 42 US.C. § 1973££-1(a)(8), absent the
granting of a waiver pursuant to 42 U S.C.§ 1973E-l(g)) Hawaii’s pmnary election is on
September 18 2010 which is exactly 45 days prior to the Nuvemberz 2010 federal general
election. Iuhght of this, the State on March 25, 2010, requested from the Presldentml designee
for UDCAVA, the Secretary of Defense, a hardship exemption from the “45 dey advance
transmission requirement of UOCAVA, pursuant to 42 U.S.C. § 19731(g). In its waiver
request, Hawsii proposed mailing out its sbsentee ballots 35 days in advance of the November

1
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2010 election, to sccommodate State law requiremets concerning, among other things,
certification of the results of the pn’mary‘ election. On August 27, 2010, the Secretary of;Defense
found that Fiawai’s priznary dase caused the State undue hardship, but denied Hawall’s waiver
g;;pﬁcaﬁun due to the inadequacy of its comprehensive plas to transmit UOCAVA ballots in
time {o be received, marked and returnied in time to be counted for the November 2, 2016 federal
g:neral election, ‘

The quted States and the Statq, through their respective counsel, have conferred and
agree that this matter should be resolved without the burden and expense of litigation. The
parties share the goal of ensuring that Hawaii’s UOCAVA voters will have sufficient opportunity
to receive absentee ballots they have roquested and submit marked sbseatee ballots in time to be
counted for the Novemb& 2,2010 Federal general election. As consicicmﬁon for this
Agreemert, the United States kas agreed to forgo litigatian, ‘subject to compliance with the terms
of this Agreement. The parties negotiated in good faith and hereby enter into'this Agreement as
an appropriate resclution of the UOCAVA claims slleged by the United States.

B. Recitals. ' .

The United States and the State stipulste and agree that:

1. The United States District Court for the District of Hawaii bas jurisdiction to
e;.fnme provisions of the UOCAVA, 42 U.S.C. §§ 1973fF to 19736F-7, end the
Federal Court would bave jurisdiction over e action b:&ugh: by the United States
to enforce the terms of this Agreement pum;ant t0 42 U.S.C. § 1973ff-4 and 28
US.C. §1345. - ‘

2, - The United States Attomey General is authorized to enforce the provisions of
UOCAVA, 42 US.C. § 197384, '

3. The State of Hawaii is responsible for complying with UOCAVA, and ensuting

2
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that validly-requested sbsextec ballats are sent to UOCAVA voters in accordance

- with its terms. 42 US.C. § 197361,

Scott T, Nago is he Chief Election Officer for the State of Hawaii, The State’s
Chief Election Officer has geaeral supervisory authority over all elections in the
State and is responsible for us@g that elections in the State are conducted in
ascordance with the law. Haw, Rev, Stat, §§ 1.2, 11-155, 11-156. '
Section 102(a)(8) of UOCAVA requires that states transmit validly requested
ballots to UOCAVA voters not later than 45 days before an election for Federal
office wheﬁ the request is received at least 45 days before the election, unless ay

hardship exemption (waiver) is obtained pursuant to Section 102(g) of UOCAVA.

_42U.S.C. § 197361 ()(8).

States can be exempted from the requirement to transmit ballots 45 days in
advance of a Federal clection if they apply for, and are granted, 8 hardship weiver
o the Presideatial Designe for UOCAVA, the Secretary of Defense. 42
U.S.C. § 19736-1(g). Pursuant to Section 102(2)(2)(B)G) of UOCAVA, the State
applied for  hardship waiver on grounds that Hawaii’s September 18, 2010

. primary election prevented the State from complying with Section 102(a)(8)(A). _

£2USC. § 1973E-1(e)(E)(A). On August 27, 201 0, pursuant to its statutory
authority, the Department of Defense denied the State’s request for a hardship
waiver. ‘ ' '

On September 18, 2016, the State will conduct a Federal pM €lecﬁ0n in
which voters will select candidates for tﬁe Federal general election on November

- 2,2010. The date of the September 18, 2010 primary election is exactly 45 days

prior to the November 2, 2010 general election for Federal office.

3
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Election officials of the State have received timely requests for ebsentee ballots
for the November 2, 2010 Federal general election from approximatety 208 voters
who are cntitled to vote pursuant to the provisions of UOCAVA. -
The State has asserted it will be unable to send abseﬁtee ballots to UOCAVA
voters until on or about September 28, 2010, and thus will transait ballots oo
earlier than 35 days in advance of the deadline for their return for the November .
2,200 Ferietal general election. -

Under Hawaii law, absentoe ballots received after the polls close on-election day

are not counted. Haw, Rev, Stat. § 15-9.

“The United States conteads that the falure by Hawaii either to obtain a hardship

waiver or to transmit absentee ballots to UOCAVA voters by the 45® day befcre
the Novemmber 2, 2010 Federsl gencral election constittes a vioiation of Section
102(a)(8)(A) of UOCAVA, Hawaii contends that since the Secretary applied
incorrect standard in determining whether to grant Hawaii a waiver, andtﬁ,isthe,

" erred in failing to grant Hawaii a waiver, Hawaii is not in violation of UOCAVA.

. The United States contends that sbsent corrective action, the admitted insbility of

election officials in Haweii to trahsmit absentee ballots to UOCAVA voters 45

‘days in advance of the November 2, 2010 Federal general election threstens to

depﬁve United Stetes citizens protected under UOCAVA of a sufficient
opportunity to vote in that election. Hawaii contends that thé current tims voters
will have to transmit absentee ballots pravides sufficient opportunity for thosé a
voters to vote in that election,

The parties recognize that on May 20, 2010, in order to facilitate compliance with

' UOCAVA's requirement to transmit absentee ballots to UOCAVA voters 45 days-

4
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in advance of an election for Federal -ofﬁce, the Haweii Governor signed into law
Act 126, which takes effect on January 1, 2011 and wlnch, among other things,
moves Hawaii’s primary date to the second Saturday in August in every even-
numbere;i year. The parties anticipate that this law will enable Hawaii, without a
waiver, to mest the requirements of Section lOi(a)(S)(A) of UOCAVA m fature
general elections for Federal office beginning in 2012\

The Department and the State have been engaged in extensive discussions since
the August 27, 2010 denial by the Secretary of Defense of the State’s waiver
:ec'[uest,inanattunpmmachageemmtdnm&onstobc’mkenby the State to

‘ensure that United Stutes citizens protected inder UOCAVA Dave a sufficient

opportuzity to receive, mark and return their absentee ballots in time to be
counted for the November 2, 2010 Federa] general election. To ensure that
Hawaii’s UOCAVA voters will bave sufficient apportunity to reccive sbsentee

ballots they have requestad and subrmit marked absentee ballots in time to be

“counted for the November 2, 2010 Federal genere] election, the parties have

~ agreed on a sefies of actions to be taken by the Staté, specifically including the

provision, at the Stato’s expense, of express delivery and return of absenté;

ballots for UOCAVA voters, to jsrotéct the voting rights of UOCAVA voters.

_ The parties believe that, in the instant circumstances, the State’s agresment to

provide express delivery and return service for absentes ballots and to take other

* actions set forth below will decrease substantially the overall transit time required

for the delivery, merking and return of abs:nwé ballots of UOCAVA voters in
time for those ballots to be couted for the November 2, 2010 Federal general |

. election.
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Tt is the intent of the State and the United States that the State immediately
~undertake.and complete the actions set forth in this Agreement.
Terms of Agresment,

Now, therefore, for full and adequate consideration given and received, the United
States and the State agrse that: ‘ '

The State shall transmit ballots for the November 2, 2010 Federal general election
ei\‘h& electronically or by mail, according to the voter’s cﬁoice, to all of the State’s v
UOCAVA voters ?\lho have validly requested such bellots, no later than September
24, 2010, exoept if an lection contot or contests make it impractical for the State o
do so as described mParagraph C.2 below, With regard to all UOCAVA voters who
havc roquwted transmission by mail, the State shall provide for u-ansm.lttal and
return of such ballots as set forth in Paragraphs 3 and 4 below.

. Ifa.n election contest or contests, ocours such that the State believes it is

' impractical to send out a ballot to any UOCAVA voters affected by the pending .-

election contest(s) by September 24, 2010, the State will jmmedistely confer on this

w1tb the Department. Ifthc pames agree thatitis :mpracucal to send out a ballot to
any UOCAVA voters because of apendmg clecnon con‘oest or oontma. the Statc
shall'proceed ag follows: a) the State shall immediately attempt to contact by, in the
following arder, clectronic mail, facsimile or telephone, each UOCAVA voter whose
electronic or mafl ballot trensmission is affected by the pending election coqtesi(s) to .

advise each such voter: i) that transmission of his or her ballot has beea delayed due

. to the election contest(s); ii) of the option to receive his or her ballot by electronic

mail if the voter has not already chosen such option; and iif) that his or her ballot
will be transmitfed immediately upon the resolution of the election contest(s), which

6
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is anticipated to be no more than 4 days; b) the State shall transmit, by electronic
mail or by express mail as set forth immediately below, depeudent upon the
individual UOCAVA voter's choice, each such delayed UOCAVA ballot o cach
UOCAVA voter affected by the election contest(s), immediately upon the resolution
of each election coﬂ;est(s) by the Hawaii court. In addition to the above, where a
particular election contest does nat iﬁvolve any Federal office, but only State
office(s), the UOCAVA voter whose abseates ballot transission is delayed by such
contest should also be advised by the State of the candidates for Federal office for
the November 2, 2010 Federal general election and of his or her ability. to utilize the
EederaI-Write—hz ‘Absentee Ballot (FWAR), with instruction on how to-access the
FWAB, to voie for Federal office candidates prior to receipt of his or her absentee
ballot from the State, Whers the State contact with such voteris by lectconic mail
the State shall attach a FWAB and a list of the candidates for Federal office to the
.e(le’ctron.ic mail in the form of an eléctronic file.

Ifthe; parties are unable to resolve any dispu& Wg an election contest, the
parties agree that the disputs may be resolved by the United Statss District Court for
the Distriot of Havai following the bringing of an action to enforce this Agreement
endlor UOCAVA by the United States. A N

The State shall at-its expense provide for express mail service for u'a;z:smittal of
blank bellots and refurn of completed ballots for military voters and overseas voters
with Diplomatic Post Office (“DPO”) addresses, through the use of the Express Mml
Service of the United States Postal Sezvice (“USPS™).

The State shall at its expense provide for express delivery service for transmittal
of blank ballots and return of completed ballots for all other UOCAVA voters,

7
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utilizing FedBx express delivery service, The State mey also intlude Intemational

Reply coupons to certain voters, to offer an alternative means of return of the

" completed ballots,

The State shall provide that cach ballot sent by express mail or express delivery .
service to UOCAVA voters be accompanied by & pre-addressed express mail or
express delivery form and appropriate cn‘)elope for a voter to wtilize to retur the -

ballot to appropriate Hawaii State or lacal election officials, as well as & set of

' instructions developed by the State explaining how to return the ballot by express

mail or express delivery, or electronically, as set forth below. The parties '
acknowledge that the Department of Defense has established new procedures under
UOCAVA for colle&ing marksdabsemee ballots of absent overseas uniformed
services ;'oters for the‘November 2,2010 Fedeml general election and for delivering

‘such marked absentee ballots to the appropriate election officials. 42 U.S.C. §

1973£-2A. The instructions eccompanying all ballots should advise such absent

overseas uniformed setvices voters of their option to utilize the Department of

. Defense ballot collection and return service or the pre-addressed express mail or

express delivery form provicied with the ballot to retuin their ballots to Hawaii
elgcﬁon officia.is. - A

With regard to the State’s UOCAVA. votets who have validly mquméd '
transmittal of absentee. ballots, by mail or electronically, for the November 2, 2010
Federal genersl election, the State agrees to take the following acnons to attempt to
ensure that such UOCAVA voters receive their ballots and areApa‘iodlcally kept
aware of thei options under Hawei Administrative Rule § 3-174-19, to request,
receive and return, by facsimile or electronic mail, & _replaccmeﬁt absentee ballot for

8
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the November 2, 2010 Federal general election where they have not received such
ballot within 5 days of the federal peneral election: 8) Beginning on October 18,
2010, 15 days before the November 2, 2010 federal general election, the State shall
atterapt to contact by, in the following order, electronic mail, facsimile or telephone,
oach UOCAVA voter who has validly requested sestronio or mail bellot
ﬁansmission, and whose matked ba]lot has no‘t yet been returned by the voter and
received by Hawaii election officials, to inquire of the voter whether the voter has
yet received, by mail or electronicelly, as applicable, his oe ber blank absentee ballot;
b) Where the State determines by such contact that a UOCAVA voter has not yet
received his or her blank absentee ballot, the State shall advise sueh voter: i) of his
or her option under Hawaii Aiiministmtive Rule § 3-1‘74-19 to request, receive and
remm, by facsimile or eléctronie mail, a replacement absentee ballot for the ‘
November 2, 2010 Federel general election where they have not recewed such ballot
wnhm 5 days of the federal general election; and if) how to request and retum &
replacement absenma ballot under such circumstances. Such contact of UOCAVA
voters as outlined in this paragraph shall be repeated by the State on October 23
2010, 10 days before the November 2, 2010 federal general election, and on October
28, 2010, 5 days before the election; and c) ‘Where such contact of a UOCAVA voter
pursuant to this paragraph 5 days before ﬂze election indicates that the voter still has
not received his or her absentee ballot from the State as requested, the State shall
advise each such voter of ks or herxmmedmte option to request 2 replacement
absentes ballot by electronic mail or by facsimile and to retun such ballot by the
same means and how to request and returns such ballot. The parties acknowledge that
electronic or facsimile return of ; replacement absentee ballot may ipvoive a voter

9
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being required to waive certain privacy rights with regard to-his or her vote.

By close of business on‘Wednwdaf, September 22, 2010, the Stats shall complete
its attempt to contact its UOCAVA voters eligible to participafe in the State’s
November 2, 2010 Federal general elettion, by, in the following order, electronic
mail, fncsumle or phox;e,m advise such UOCAVA voters of the terms of this
Agreement end, specifically, of: 1) the State’s plan for express mail or express
&elivery service for UOCAVA voters as set forth in this Agreeme.nt; 2) the option to
receive 8 ballot by electronic mail if the voter has not My requested such option;
and 3) the ability of UOC_AVA voters who have not received their absentee ballot 5
days before the November 2, 2010 Federal general election o Tequest, receive and
return & replacement ballot by facsimile or electronic mail,

. The State shall also take addiﬁor:al steps to afford U OCAVA voters eligible ‘

to participate in the State’s November 2, 2010 gencral election for Federal
office a reasonable opportunity to leam of thxs Agreemcnt by issuing a press .
statemenit for release: within two business daﬁ of execution of this B
AM@L posted on the State’s election, infoimaiion website, and

* distributed to the Federal Voting Assistance Progrem; Intemational Herald
Tribune (http:/fsrvivw.iht.com); USA Today International

' (http:/fwww,usatoday.com); Military Times Media Group
(cvinch@militarytimes.com); Overseas Vote Foundation

' thttylfwww.o?erseasvotefqlmﬁaﬁon.orgfmtmf); -Stm; and Stripes
(www.cstripes.com), and any other appropriate newspaper or news media in
the State. The news release shall, ot a minimum: (1) summerize this
Agreement; (2) provide appropriate contact information at th'e State of

10
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Hawaii Office of Elections; and (3) identify the contests fo; Federal office
that will be on the ballot on November 2, 2010;

9. The State shall provide a report to the United States no [ater than September
21, 2010, on the progress of the implementation of this Agreement, including
the ﬁpal plans for express delivery of ballots, copies of instnictions to
agcompany such ballots, ﬂze status of the State’s efforts to contact UOCAVA
voters concerning this Agresment and their ballot t'ansmittzl options, and the
status of certification and preparation of the ballots for trensmittal 1o
UOCAVA voters. The State shall advise the Department within 24 hours by
electronic mail fo Risa Berkower at risa.berkower@usdoj.gov as well as by.
altémpted telephone contact to Risa 3erkower at 202-305-0150, of any |
6W which may give rise to noncompliance with any tenn of this
Agreement; '

10, The State shall provide & report to the United States no later than September

26, 2010, conserning the treqsmittal of UOCAVA absentee ballots by the
counties. The report shall: (a) certify whether absentee ballots were
transmitted by Septeraber 24, 2010 to all qualified UOCAVA voters who had
validly requested ;uch bai]ots, and if'not, ﬁe particulars; and (b) inc'iicate, by

| couaty, the number of requests reccived and the mumber ofUOCAVA
absentse ballots transmitted, and the method of transmittal thereof, Where
there has been an election contest which has delayed ti:e transmission of
UOCAVA ballots as set forth aBove, the State shall provide the above
information to the United Staies-as to such ballot transmission thhm one (1)
business day .of tesolution of each such contest;

11
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The State shall provide a supplemental report to the United States by October 6,
2019, concerning the transoittal of UOCAVA absentee ballots, by county, to voters
wﬁosé requests for an absentee ballot were received subsequent to Seﬁtember 24,
2010, but not less than thirty deys (30) before the election. The report shall indicate,
by couaty, the number of requests received and the number of UQCAVA absentee

ballots transmitted, and the mettiod of transmittal thereof, on cach day between

i2.

September 24, 2010 and the 30th day before the election; and
The State shall provide a report to the United States no later than December 17,
2010, concerning the number of UOCAVA absémee ballots, by county, received and

" counted for the November 2, 2010 general election for Federal office. The report

will set forth the following information, by ‘épunty, and categorized by the'.follo;wing

,vot& groups: absent uniformed services voters with APO and FPO addresses;

uniformed services voters within the United States; and overseas clvilian voters:

a, The ngmher_ of absentee ballots from UOCAVA voters ‘received and
counted before ﬁq close of the polls on November 2, 2010;

b, The number of absentes balloté from UOCAVA voters received after the
close of the polls on November 2, ioio; and '

¢,  To'the extent that the State has the information, the number of ebsentee
béllow from UOCAVA voters ﬁlat.were nbt mMed in the general electibn fpr
Federal office and the reason those ballats were rejected. '

Term.

The State’s obligations under this Agreement shall commence immediately and shal!

expire in their entirety on December 31, 2010,

12
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Enforcement.
The terms of this Agreenent are intended to resolve the alleged violation of
Section 102(2)(8) of UOCAVA arising from the denial of the State’s weiver application

-on August 27, 2010, Where the State materially fafls in any manner to comply with the

terms of this Agresment, this Agreement is enforceable immediately in United States

" District Court for the District of Hawaii as set forth above, and pursuant to law, and

additionally in such event, the United States also may take any other actions required to
enforce Section mzca)(s) of UOCAVA in the United States District Coun including
seeking appropriate rehef asa substitute for or in addition to the actions which are the
subject of this A,greancnt. Nothmg in this Agrecmeut pzecludes the United Sma from
teking appropriate enforcement ac_twn agamst the State for any aﬂ;er violations of
UOCAVA that ars not the subject of this Agreement, '
Non-Admission of Fault, Lisbility, or Violation of UOCAVA -

The State has entered into this Agreement in'order to avoid litigation and in order
to help fucilitate voting by UOCAVA-covered voters. ‘l'hg State does not admit any fault,
liability, or violation of UOCAVA, and were there UOCAVA litigation the State would
assert, inter alia, .tha:t the Secretary applied an incorrect legal stendard in denying Hawaii
a waiver, and that the Secretary had an obligation to isste Hawaii a waiver pursuant to 42
U.S.C. §§ 1973f-1(g), which provides that the smy “shall approve a waiver” under -
certain conditions, wlnch Hawaii believes were met. A »

. This Agreement is binding on the parties and their successors in offics. The

- parties agree to the admissibility of this Agreement in any subsequent procesding for its

enforcement, or other action filed to enforce Section 102(2)(8) of UOCAVA.

13



85

The undersigned enter into this Agreement thiJéTHday of September, 2010:

FOR THE UNTTED STATES:

_Attorneys, Voting Section

Civil Rights Division .
United States Department of Justice .
950 Pennsylvania Ave., NW

‘Room NWB-7254

Washington, D.C. 20530

Phone: (202) 514-4755

Fax: (202) 307-3961

14
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The undersigned eater into this Agreement this {6 Hhiay of Septomber, 2010:
FOR THE STATE OF EAWATE:
SCOTTT.NAGO -

Chief Election Officer
State of Hawaii -

APPROVED AS TO FORM AND SUBSTANCE:

15
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Territory of
US Virgin Islands



Sep-02-10  0d:dlpa ‘Fruu- T=lo0  P.002/003 F-B§2
DEPARTMENT OF JUSTICE
OFFICE OF THE ATTORNEY GERERAL
3638 Eranprindsens Gade . . #8040 Betate Casde Coakley
GERS Coraplex, 2 Floor Christiansted
5¢t, Thomss, V.I. 00803 . §t, Crotx, V.1 00820
(s-lo) 7745665 Fax: (340) T76-349% : : (340) TT3-0295 Fax: (340} 7731435
September 2, 2010

Via MAIL & E-MAIL

Thomas E. Perez, Esq.

Assistant Attorney General

U.S. Departraent of Justice

" Office of the Autamey General

Civil Rights Division .
Washington, D.C. 20035

© Re: U8, Virgin Istands Comphance with, Scctmn lOZ(a)(S) of
. ' UOCAVA, 2 US.C. § 1738 1(:)(8) i
Dear Attorney Percz:

The Blection System of the Virgin Islands bas raceived cotrespopdence dated August 27,
2010, from the Under Secretary of Defense denying the U.S. Virgin Islands® April 6, 2010
roquest for 8 waiver, putsuant to Section 102(g) of the Upiformed and Overseas Citizens
Absentee Vorting Act (“UOCAVA'), 42 U.S.C. § 1738-1(g), of the 45-day requirement under
Section 102(a)(8) cf UOCAVA, 42 U.8.C. § 173€F-1(a)(8). On August 27, 2010 we also
received correspendence from the U.S. Department of Justice, Civil Rights Division, alleging.
failure oFthe U.S, Virgin Islands to comply with the provisions of Section 102(a)(8) of
UOCAVA,42US.C. § 1731f-1(a)(8) which requires the Territory 16 send 2bsentee ballotato
absent uniformed services voters and overseas voters not Jater than 45 days before an clection for
Federal Office. On September 1, 2010 territorial representatives also had discuasions with
representarives from the U.S. Department of Justice, Civil Rights Division, Voting Saction,
regarding the August 27; 2010 letters and the Territory’s plau to meet the 45-day requirement set

- forth in UOCAVA. This serves as our formal response to the August 27, 2010 correspondence

and memorializes the Texritory’s plan, as discussed in the Seprember 1, 2010 conference, to meet
the 45-day requirement under Section 102(a)(B) of UQCAVA, 42 US.C. § 173f-1(a)(8).

Section 102(2)(8) of UOCAVA, 42 U.5.C. § 173{F1(2)(8) applies exclusively to
elections for federal office. As you ure aware the only federal office thet is elected by Virgin
Islands vorers is anon-voting delegate from the Virgin Tslands to the United States House of
Representadves. In April 2010, the Election System of the Virgin Islands requested & wiiver of
the 45-day requirement in anticipation that the office of the Delegate to Congress may be in the
primary election. We have recently confirmed that no federal positions will be on the ballot in
the u;:co:mng Septemiber 11, 2010, primary election— as there are no competing party-
nominations for the office ofDelegnte to Congress. - Thus, the office of the Delegate 1o Cc'ng'&is
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w:ll-only be contested in the November 2, 2010 general election, In light of this development, the
Virgin Islands would be zble to send absentee ballats for the federal office 10 absent military and
overseas voters within the time set forth in Section 102(a)(8) of UCCAVA. '

In order to meet the 45-day reqmmnent under UOCAVA, the U.S. Virgin Islands mast.
send the absentee ballot for the federul office to absent military and overseas voters who are
registered to vote in the Virgin Islands and has requested an absentes baliot (“UOCAVA voters™)
no later then September 18, 2010, As we informed you yesterday, the Election System of the
Virgin Islands shall send to UOCAVA voters two separate ballots, The first absentes ballot with
the names of all the candidates for the office of Virgin Islands* Delegate to Congress office shall
be sent to UOCAVA voters on or before September 18, 2010. Afer the certification of the
primary elections, in which only Jocal offices are contested, a second absentee ballat with the
names of the candidates for local effices shall be sent to UOCAVA voters. The Election System
of the Virgin Islands anticipates that the second ballot will be forwarded to UDCAVA voters by
October 2, 2010,

During our meeting, U.S. Department of Justice representatives had no objection o our
course of action and ggresd that such action would resolve the issue raised in the August 27,
2010 letters to the Virgin Isiands Supervisor of Elections. We bope that this formal response
satisfies your concerns, and resotves all issues regarding the U.S. Virgin Islands’ compliance
with of the 45-day requireraent sat forth in Secuon 102(2)(8) of UOCAVA, 42 US.C, § 1T3EE

1(a)(8).

Carol Thorias-Tacobs
Chief, Civil Division

ce: Vincent F. Frazer, Bsq,, Attomey Gegeral -
Raymond Williams, Chair, Board of Elecr.\ons St. Croix District and Chmr Toint
Board of Rlections
Loma Thomas, Chajr, Board of Blections St. Thomss & St. J’ohn sttm:t
Tohn Abramson, Jr., Supervisor of Elections
Tenyln Smock, I:'sq Assistant Attomey General
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State of Wisconsin
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

UNITED STATES OF AMERICA, )
)
Plaintiff, )
) Case No. 10-cv-518
v, )
)
THE STATE OF WISCONSIN, et al., )
)
Defendants. )
)
)
CONSENT DECREE

Plaintiff United States of America (“United States™) initiated this action against the State
of Wisconsin (the “State™); the Wisconsin Government Accountability Board (the “G.A.B.™);
Judges Gordon Myse, Thomas Barland, Gerald C. Nichol, Michael Brennan, Thomas Cane, and
David G. Deininger, in their official capacities as officers or members of the G.A.B.; and Kevin
J. Kennedy, in his official capacity as Director and General Counsel of the G.A.B. (collectively,
“Defendants”), to enforce the ref{uirements of the Uniformed and Overseas Citizens Absentee
Voting Act (‘UOCAVA™), 42 US.C. §§ 1973ff to 197341-7. The United States’ complaint
alleges a violation of UOCAVA atising from certain provisions of Wisconsin law which prevent
the Defendants from transmitting absentee ballots to absent uniformed services voters and
overseas voters (“UOCAVA voters”) by the 45™ day before the November 2, 2010 Federal
general election, as required by Section 102(a)(8)(A) of UOCAVA, and from the fact that the
State has not obtained a hardship waiver of that requirement pursuant to Section 102(g) of
UOCAVA. In particular, as a result of Wisconsin’s September 14, 2010 primary election and

other state laws related to certifying candidates and preparing ballots for the general election, the
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State asserts that it will not be able to transmit ballots by the 45-day deadline provided in
UOCAVA. Accordingly, UDCAVA voters will not be provided the time specified under Federal
law to receive, mark, and submit their ballots in time to have thase ballots counted in the
Navember 2, 2010 Federal general election.

The United States and Defendants, through their respective counsel, have conferred and
agree thaf this action should be settled without the delay and expense of litigation, The parties
share the goal of providing UOCAVA voters with sufficient opportunity under Federal law to
participate in the November 2, 2010 Federal general election. Accordingly, the parties have
negotiated in good faith and hereby agree to the entry of this Consent Decree as an appropriate
resolution of the UQOCAVA claim alleged by the United States. Accordingly, the United States
and Defendants stipulate and agree that:

1. This action is brought by the Attomey General on behalf of the United States pursuant to
UOCAVA, as amended by the Military and Overseas Voter Empowerment Act, Pub. L. No. 111-
84, Subtitle H, §§ 575-589, 123 Stat. 2190, 2318-2335 (2009) (“MOVE Act”). UDCAVA
provides that absent uniformed services voters and overseas voters shall be permitted “to use
absentee registration procedures and to vote by absentee ballot in general, special, primary, and
runoff elections for Federal office.” 42 U.S.C. § 1973ff-1.

2. The Attorney General is authorized to enforce the provisions of UDCAVA, 42 US.C.

§ 1973114, and this Court has jurisdiction of this action pursuant to 42 U.S8.C. § 1973ff~4 and 28
U.S.C. §§ 1345 and 2201,

3. Defendant State of Wisconsin is responsible for complying with UOCAVA, and ensuring

that validly-requested absentee ballots are sent to UOCAVA voters in accordance with its terms.

42 US.C. § 1973f1-1.
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4, Defendant Wisconsin Government Accountability Board is responsibie for administering
election laws in the State and promulgating rules applicable to jurisdictions in the State “for the
purpose of interpreting or implementing the laws regulating the conduct of elections.” WIis.
STAT. § 5.05(1).

5. Defendant Judge Gordon Myse is the G.A B.’s Chair and is sued in his official capacity.
The Chair of the G.A.B. or his designee is responsible for canvassing and certifying the election
returns. WIS. STAT. § 7.70(3). Defendants Judges Thomas Barland, Gerald C. Nichol, Michael
Brennan, Thomas Cane, and David G. Deininger are members of the G.A.B. and are sued in their
official capacities,

6. Defendant Kevin J. Kennedy is sued in his official capacity as the Director and General
Counsel of the G.A.B. As General Counse! of the G.A.B., Defendant Kennedy “perform[s] legal
and administrative functions for the board.” WIS. STAT. § 5.05(1m). Defendant Kennedy has
been designated by the G.A.B, as the Chief Election Officer for the State pursuant to WIS, STAT.
§ 5.05(3g).

7. Section 102(a)(8) of UOCAVA requires that states transmit validly requested ballots to
UOCAVA voters not later than 45 days before an election for Federal office when the request is
received at least 45 days before the election, unless a hardship exemption is obtained pursuant to
Section 102(g) of UOCAVA. 42 U.S.C. § 1973ff-1(a)(8).

8. States can be exempted from the requirement to transmit ballots 45 days in advance of a
Federal election if they apply for, and are granted, a hardship waiver from the Presidential
Designee for UOCAVA, the Secretary of Defense. 42 U.S.C. § 1973ff-1(g).

9. On August 2, 2010, the State applied for a hardship waiver pursuant to Section 102(g) of

UOCAVA. 42U.S.C. § 1973fF-1(g). Pursuant to Section 102(g)(1)(B) of UOCAVA, the State’s
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waiver application included an explanation of the hardship that made the State unable to transmit
absentee ballots to UOCAVA voters at least 45 days prior to the November 2, 2010 general
election for Federal office. Pursuant to Section 102(g)(2)(B)(i) of UOCAVA, the State’s
explanation of hardship was based on the fact that Wisconsin’s September 14, 2010 primary
election date prevented the State from complying with Section 102(a)(8)(A). 42 U.S.C.

§ 1973£F-1(a)(8)(A).

10. Pursuant to Section 102(g}(1 D) of UOCAVA, the State’s August 2, 2010 waiver
application also included the State’s proposed comprehensive plan to ensure that all UOCAVA
voters who submitted timely requests for absentee ballots would be able to receive and return
such baliots in time to have those ballots counted in the November 2, 2010 general election for
Federal office. The State’s proposed comprehensive plan relied on: the transmission of state
absentee write-in ballots to all UOCAVA voters as early as 90 days before the November 2,
2010 election, with a candidate list becoming available online 35 days before the election;
permitting the electronic transmission of the official absentee ballot to UOCAVA voters who
requested such transmission, and mailing official absentee ballots to all other UOCAVA voters,
on October 4, 2010, 29 days before the election; and counting ballots from military voters
postmarked by the date of the election and received no later than 10 days after the date of the
election.

11. On August 27, 2010, the Department of Defense, pursuant'to its statutory authority,
issued a decision denying the State’s August 2, 2010 application for a hardship waiver. That
decision found that the State had shown an undue hardship under Section 102(g)(2)(B)(i), in that
the State’s September 14, 2010 primary election date prevented the State from complying with

Section 102(a)(8)(A) of UOCAVA. The Department of Defense nonetheless denied the State’s
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waiver application, pursuant to Section 102(g)(2)(A), on the ground that the State’s
comprehensive plan did not provide UOCAVA voters sufficient time to receive, mark, and retum
absentee ballots in time to have those ballots counted in the November 2, 2010 Federal general
election.

12. The State contends that: (a) its comprehensive plan did provide UOCAVA voters
sufficient time to receive, mark, and return absentee ballots in time to have those ballots counted
in the November 2, 2010 Federal general efection; (b) the denial of the State’s hardship waiver
application was, therefore, erroneous under Section 102(g)2) of UOCAVA; and (c) because the
State should have received a hardship waiver, its inability, due to the hardship created by its
September 14, 2010 primary election date, to transmit absentee ballots to UOCAVA voters at
least 45 days before the November 2, 2010 Federal generai election should not constitute a
bviolation of Section 102(a)(8)(A) of UOCAVA. The United States denics these contentions.

13. The United States contends that: (a) the State’s comprehensive plan did not provide
UOCAVA voters sufficient time to receive, mark, and retum absentee ballots in time to have
those ballots counted in the November 2, 2010 Federal general election; (b) the denial of the
State’s hardship waiver application was, therefore, correct under Section 102(g)(2) of
UOCAVA; and (c) because the State’s hardship waiver application was denied, the State’s
inability to transmit absentee ballots to UOCAVA voters at least 45 days before the November 2,
2010 Federal general election constitutes a violation of Section 102(a)(8)(A) of UOCAVA. The
State denies these contentions.

14, Notwithstanding any disagreements between the State and the United States, a failure by

the State either to obtain a hardship waiver or to transmit absentee ballots to UOCAVA voters by
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the 45" day before the November 2, 2010 Federal genera! election constitutes a violation of
Section 102(a)}(8)(A) of UOCAVA.

15. On September 14, 2010, the State will conduct a Federal primary election in which voters
will select candidates for the Federal general election on November 2, 2010. The date of the
September 14, 2010 primary election is 49 days prior to the November 2, 2010 general election
for Federal office. Under Wisconsin law, as the post-election Canvassing process takes
approximately 14 days, the list of certified candidates for the gencral election is not required to
be available until September 28, 2010, 35 days before the November 2, 2010 general election.
WIs. STAT. § 7.08(2)(¢). However, the Defendants are able and agree to produce the certified
candidate list on September 27, 2010, 36 days before the general election.

16, Local election officials of the State have received timely requests for absentee ballots for
the November 2, 2010 Federal general election from voters who are entitled to vote pursuant to
the provisions of UOCAVA.

17. Under Wisconsin law, local election officials are required to send official absentee
ballots to UOCAVA voters by postal mail, or electronically by either email or telefacsimile,
according to the request of the voter, by October 4, 2010, 29 days in advance of the November 2,
2010 Federal general election. WIS. STAT. § 7.15(1)}cm).

18. Under Wisconsin law, ballots from “military electors” must be postmarked by election
day and received by a municipal clerk within ten (10) days after election day in order to be
counted. WIS. STAT. § 6.221(3)(b). “Military electors” include members of a uniformed service,
members of the merchant marine, civilian employees of the United States and civilians officially

attached to a uniformed service who are serving outside the United States, peace corps
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volunteers, and spouses and dependents of the above. WIS. STAT. § 6.22(1)(b). Thus, “military
electors” include members of a uniformed service stationed overseas or within the United States.

19. Under Wisconsin law, ballots from overseas citizens protected by UOCAVA who do not
qualify as “military electors” must be returned by election day to be counted. WIs. STAT.

§ 6.87(6).

20. In order to avoid the burdens, delays, and uncertainties of litigation and to efficiently and
expeditiously promote the parties’ shared goal of providing UOCA VA voters with sufficient
opportunity under Federal law to participate in the November 2, 2010 general election, the
Defendants will order local election officials to transmit the official absentee ballots by postal
mail, or electronically by either email or telefacsimile, according to the request of the voter, no
later than October 1, 2010, 32 days before the election. To ensure that Wisconsin's UOCAVA
voters will have sufficient opportunity under Federal law to receive absentee ballots they have
requested and submit marked absentee ballots in time to be counted for the November 2, 2010
Federal general election, the parties agree that this Court should enter an order extending the
deadline for receipt of ballots from UOCAVA voters to 17 days after the election. Under this
extension, absentee ballots from all UOCAVA voters that are executed and sent by November 2,
2010, and received by the close of business on November 19, 2010, will be accepted and
tabulated in the final Federal general election results,

WHEREFORE, the parties having freely given their consent, and the terms of the Decree
being fair, reasonable, and consistent with the purposes of UOCAVA, it is hereby
ORDERED, ADJUDGED, AND DECREED that:

(1) For the November 2, 2010 general election, the Defendants shall take

the following steps to ensure that all UOCAVA voters are sent the
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official absentee ballot for the general election no later than October 1,
2010: (a) the Defendants will ce;rtify the results of the September 14,
2010 primary election no later than September 27, 2010; (b) pursuant
to WIS, STAT. § 5.06(6), the G.A.B. will order county election officials
to transmit the official absentee ballots to municipal election officials
no later than October 1, 2010; (c) pursuant to WIS, STAT. § 5.06(6), the
G.A.B. will also order municipal election officials to transmit the
official absentee ballots to UOCAVA voters by postal mail, or
electronically by either email or telefacsimile, according to the request
of the voter, no later than October 1, 2010, after receipt of the official
absentee ballots from the county election officials; (d) in the event that
any county or municipal election official fails to coraply with an order
issued by G.A.B. under this paragraph, the Defendants will
immediately take such enforcement actions as are necessary and
legally available to them to secure compliance with all such orders;
and (¢) for the November 2, 2010 Federal general election, the
Defendants shall order local election officials pursuant to WIs. STAT.

§ 5.06(6) and shall take such other steps as are necessary to count as
validly cast ballots in the November 2, 2010 Federal general election
all those ballots, including Federal Write-in Absentee Ballots and state
write-in absentee ballots, cast by absent uniformed services voters and

overseas voters qualified to vote in Wisconsin pursuant to UOCAVA,
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provided such ballots are executed and sent by November 2, 2010,
received by November 19, 2010, and are otherwise valid.

(2) The Defendants shall take such steps as are necessary to afford
UOCAVA voters eligible to participate in the State’s November 2,
2010 Federal general election a reasonable opportunity to leam of this
Court’s order by including a notice with every absentee ballot sent to a
UOQCAVA voter. The notice shall, at minimum: (a) explain that the
deadline for the ballot to be executed and sent is November 2, 2010;
(b) explain that the deadline for receipt of the ballot, and the hard copy
of the voter’s request or application for an absentee ballot if it was sent
electronically, has been extended to November 19, 2010; and (c)
provide appropriate contact information at the G.A.B. for assistance.

(3) Upon the entry of this Consent Decree, the Defendants shall issue a
press statement for immediate release, posted immediately on the
State’s election information website, and distributed to the Federal
Voting Assistance Program; Interational Herald Tribune
(http://www.iht.com); USA Today International
(http:/fwww.usatoday.com); Military Times Media Group
(cvinch@militarytimes.com); Overseas Vote Foundation
(http://www.overseasvotefoundation.org/intro/); Stars and Stripes
(www.estripes.com), and any other appropriate newspaper or news
media in the State of Wisconsin. The news release shall, at a

minimum: (a) summarize this order, including a notice that the
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deadline for receipt of the ballot has been extended to November 19,
2010; (b) identify the contests for Federal office that will be on the
ballot on November 2, 2010; and (c) provide appropriate contact
information at the G.A B. for assistance.

(4) The Defendants shall provide a report to the United States Department
of Justice no later than October 6, 2010, concerning the transmittal of
UOCAVA absentee ballots by the local election jurisdictions. The
report shall: (a) certify that absentee ballots were transmitted no later
than October 1, 2010, to all qualified UOCAVA voters whose
applications for ballots have been received and approved by that date;
and {b) indicate, by local election jurisdiction, the number of requests
received and the number of UOCAVA absentee ballots transmitted,
and the method of transmittal thereof. The report shall also indicate,
by local election jurisdiction, the number of requests received and the
number of UOCAVA absentee ballots transmitted, and the method of
transmittal thereof, on each day after October 1, 2010, through
October 4, 2010.

(5) The Defendants shall file a report with the United States Department
of Justice no later than December 17, 2010, concerning the number of
UOCAVA absentee ballots, by local election jurisdiction, received and
counted for the November 2, 2010 general election for Federal office.

The report will set forth the following information, by local election
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jurisdiction, and categorized by “military electors” and other overseas
voters:
a. The number of absentee ballots from UOCAVA voters
received before the close of the polls on November 2, 2010,
and counted;
b. The number of absentee ballots from UOCAVA voters
received and counted after the close of the polls on November
2, 2010, but prior to the close of business on November 19,
2010;
c. The number of absentee batlots from UOCAVA voters
received later than the close of business on November 19,
2010; and
d. The number of absentee ballots from UOCAVA voters
that were not counted in the general election for Federal office,
for reasons other than late receipt.

(6) The Defendants shall take such actions as are necessary to assure
that UOCAVA voters shall have a fair and reasonable opportunity
to participate in future Federal elections, including proposing

. legislation and taking any administrative actions needed to fully
remedy the potential UOCAVA violations arising from the State's
Federal primary election schedule. The parties agree to confer on

the progress of these efforts, and Defendants shall provide a status



102

Case: 3:10-cv-00518-wmc  Document #: 4  Filed: 09/15/2010 Page 12 of 12

report to the United States Department of Justice by September 1,
2011.
The Court shall retain jurisdiction over this action to enter such further relief as may be
necessary for the effectuation of the terms of this Consent Decree through December 31, 2010.
Absent notification by the Court before that date, the clerk is directed to close this file subject to

reopening upon good cause shown.

ORDERED this 14th day of September, 2010.

/s/ William Conley

William M. Conley
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

UNITED STATES OF AMERICA,

Plaintiff,
Case No. 10-cv-518
V.

THE STATE OF WISCONSIN; THE
WISCONSIN GOVERNMENT
ACCOUNTABILITY BOARD; THE
HON. GORDON MYSE, its Chair;
THE HONS. THOMAS BARLAND,
GERALD C. NICHOL, MICHAEL
BRENNAN, THOMAS CANE, and
DAVID G. DEININGER, its members;
and KEVIN J. KENNEDY, its Director
and General Counsel,

Defendants.

R A S N N N N R N N N L N R

COMPLAINT
The United States of America alleges:

1. This action is brought by the Attorney General on behalf of the United States pursuant to
the Uniformed and Overseas Citizens Absentec Voting Act (“UOCAVA”), 42 U.S.C. §§ 1973ff
to 1973ff-7, as amended by the Military and Overseas Voter Empowerment Act, Pub. L. No.
111-84, Subtitle H, §§ 575-589, 123 Stat. 2190, 2318-2335 (2009) (“MOVE Act”). UOCAVA
provides that absent uniformed services voters and overseas voters (“UOCAVA voters™) shall be
permitted “to use absentee registration procedures and to vote by absentee ballat in general,
special, primary, and runoff elections for Federal office.” 42 U.S.C. § 1973ff-1. Pursuant to
amendments made by the MOVE Act, UOCAVA requires that states transmit absentee ballots to

UOCAVA voters at least 45 days in advance of an election for Federal office when ballot
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requests have been received within 45 days of that election, unless the state receives a hardship
exemption pursuant to UOCAVA. 42 US.C. §§ 1973f-1(2)(8) & (g). Wisconsin sought but did
not receive a hardship waiver under UOCAVA for the November 2, 2010 Federal general
election.

2. The Attorney General is authorized to enforce the provisions of UOCAVA, 42 U.S.C.

§ 1973ff-4, and brings this enforcement action to ensure that Wisconsin’s UOCAVA voters will
have sufficient time to receive absentee ballots they have requested and submit marked absentee
ballots in time to be counted for the November 2, 2010 Federal general clection.

3. This Court has jurisdiction pursuant to 42 U.S.C. § 1973ff-4 and 28 U.S.C. §§ 1345 and
2201.

4, Defendant State of Wisconsin (the “State”) is responsible for complying with UOCAVA,
and ensuring that validly-requested absentee ballots are sent to UOCAVA voters in accordance
with its terms. 42 U.S.C. § 1973ff-1.

5. Defendant Wisconsin Govermment Accountability Board (the “G.A.B.”) is responsible
for administering election laws in the State and promulgating rules applicable to jurisdictions in
the State “for the purpose of interpreting or implementing the lavws regulating the conduct of
elections,” Wis. STAT. § 5.05(1).

6. Defendant Judge Gordon Myse is the G.A.B."s Chair and is sued in his official capacity.
The Chair of the G.A.B. or his designee is responsible for canvassing and certifying the clection
returns. Wis. STAT. § 7.70(3). Defendants Judges Thomas Barland, Gerald C. Nichol, Michael
Brennan, Thomas Cane, and David G. Deininger are members of the G.A.B and are sued in their

official capacities.
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7. Defendant Kevin J. Kennedy is sued in his official capacity as the Director and General
Counsel of the G.A.B. As General Counsel of the G.A.B., Defendant Kennedy “perform[s] legal
and administrative functions for the board.” Wis. STAT. § 5.05(1m). Defendant Kennedy has
been designated by the G.A B. as the Chief Election Officer for the State pursuant to Wis. STAT,
§ 5.053g).

8. Section 102(a)(8) of UOCAVA requites that states trausmit validly requested ballots to
UQCAVA voters not later than 45 days before an election for Federal office when the request is
reccived at least 45 days before the clectioﬁ, unless a hardship excmption is obtained pursuant to
Section 102(g) of UOCAVA. 42 U.S.C. § 1973ff-1(a)(8).

9. States can be exempted from the requirement to transmit ballots 45 days in advance of a
federal election if they apply for, and are granted, a hardship waiver from the Presidential
designee for UOCAVA, the Secretary of Defense. 42 U.S.C. § 1973ff-1(g). Pursuant to Section
102(g)(2)(B)(i) of UOCAVA, the State applied for a hardship waiver on grounds that
Wisconsin’s September 14, 2010 primary clcction prohibited the State from complying with
Section 102(2)(8)A). 42 U.S.C. §§ 1973ff-1(2)(8)(A) & (£)(2)(B)(i). On August 27, 2010,
pursuant to its statutory authority, the Depariment of Defense denied the State’s request for a
hardship exemption.

10, On September 14, 2010, the State will conduct a Federal primary elcction in which
voters will select candidates for the Federal general election on November 2, 2010. The date of
the September 14, 2010 primary election is 49 days prior to the November 2, 2010 general
election for Federal office. Under Wisconsibn law, as the post-election canvassing process takes

approximately 14 days, the list of certified candidates for the general election is not required to
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be available until September 28, 2010, 35 days before the November 2, 2010 general clection.
Wis, STAT. § 7.08(2)(c).

11. Election officials of the Statc have received timely requests for absentee ballots for the
November 2, 2010 Federal gencral election from voters who are entitled to vote pursuant to the
provisions of UOCAVA.

12. Under Wisconsin law, local election jurisdictions are required to send absentee ballots
to UOCAVA voters by October 4, 2010, WIS, STAT. § 7.15(1)(cm), and thus will transmit ballots
29 days in advance of the November 2, 2010 Federal general elcetion.

13. Under Wisconsin law, ballots from “military electors” must be postmarked by election
day and received by a municipal clerk within ten days after election day in order to be counted.
Wis. STAT. § 6.221(3)(b). “Military electors” include members of a uniformed service, members
of the merchant marine, civilian employees of the United States and civilians officially attached
to 2 uniformed service who are serving outside the United States, peace corps volunteers, and
spouses and dependents of the above, WIS, STAT. § 6.22(1)(b). Thus, “military electors” include
members of a uniformed service stationed overseas or within the United States. With the ten-day
extension, military electors would have 39 days to receive, mark, and submit their baliots.

14. Under Wisconsin law, ballots from overseas citizens who are covered under UOCAVA,
but who do not qualify as “military clectors,” must be returned by election day to be counted.
Wis. STAT. § 6.87(6). Thus, UOCAVA voters who arc not “military electors™ would only have
29 days to receive, mark, and submit their ballots,

15. Defendants’ failure to transmit absentee ballots to UOCAVA véters 45 days in advance
of the November 2, 2010 Federal general election constitutes a violation of Section 102(a)(8)}(A)

of UDCAVA. 42 U.S.C. § 1973ff-1(a)(8)(A).
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16. An order of this Court is necessary requiring Defendants to take corrective action in
order to protect the rights granted by UOCAVA and to ensure that the State’s UOCAVA voters
have sufficient time to receive, mark, and submit their ballots in time to have them counted for
the November 2, 2010 general election for Federal office.

WHEREFORE, Plaintiff asks this Court to hear this action pursuant to 42 U.5.C,

§ 1973ff-4 and 28 U.S.C. § 1345, and:

(1) Issue a declaratory judgment under 28 U.S.C. § 2201 that the failure of Wisconsin
election officials to send absentec ballots to UOCAVA voters at least 45 days in advance of the
November 2, 2010 general election for Federal office violates Section 102(a)(8)(A) of
UQCAVA; and

(2) Issue injunctive relief ordering the Defendants, their agents and successors in office,
and all persons acting in concert with them:

(a) To take such steps as are necessary to assure that UOCAVA voters shall have
sufficient time to receive, mark, and submit their ballots in time to have them
counted in the November 2, 2010 general election for Federal office;

(b) To take such steps as are necessary to afford UOCAVA voters who are
eligible to participate in the State’s November 2, 2010 general election for
Federal office a reasonable opportunity to learn of this Court’s order;

(c) To provide a report to the United States concerning the dates ballots were
transmitted and the number of UOCAVA ballots, by county, sent, received,
and counted for the November 2, 2010 general election for Federal office

pursuant to this Court’s order within 45 days after the election; and
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(d) To take such other steps as are necessary to assure that the State conducts its

elections in compliance with UOCAVA in future federal elections.

The United States further asks this Court to order such other relief as the interests of

justice may require, together with the costs and disbursements of this action.

Date: September 10, 2010

JOHN W, VAUDREUIL
United States Attomey

s/ Leslie K. Herje
LESLIE K. HERJE

Assistant United States Attorney
Western District of Wisconsin
660 West Washington Avenue
Suite 303

Madison, WI 53703

Telephone:  (608) 264-5158

ERIC H. HOLDER, JR.
Attorney General

THOMAS E. PEREZ
Assistant Attorney General
Civil Rights Division

s/ Abel Gomez,
T. CHRISTIAN HERREN JR.
REBECCA WERTZ
ABEL GOMEZ
LEMA BASHIR
AMANDA GREGORY
Attorneys, Voting Section
Civil Rights Division
U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C, 20530
Telephone:  (202) 305-1582
Facsimile:  (202) 307-3961
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF NEW YORK
ALBANY DIVISION

UNITED STATES OF AMERICA,
Plaintiff,
' Case No. 1:10-CV-1214 (GLS/RFT)

V.

STATE OF NEW YORK and NEW
YORK STATE BOARD OF ELECTIONS,

Defendants.

CONSENT DECREE

Plaintiff United States of America (“United States™) initiated this action against the State
of New York (the “State™) and the New York State Board of Elections (“SBOE”) to enforce the
requirements of the Uniformed and Overseas Citizens Absentee Voting Act (“UQOCAVA"), 42
U.S.C. §§ 1973 to 1973fF-7. The United States’ complaint alleges a violation of UDCAVA
arising from Defendants’ failure to transmit absentee ballots to qualified absent uniformed
services voters and overseas voters (*UOCAVA voters”) in accordance with the terms of the
comprehensive plan set forth in New York’s approved application for a waiver from UOCAVA
requirements. In particular, the United States’ Complaint alleges that the Defendants failed to
ensure that local election officials transmitted absentee ballots to UOCAVA voters by Qctober 1,
2010. Accordingly, some UQCAVA voters in at least thirteen New York counties will not be
provided the time specified under law to receive, mark, and submit their ballots in time to have
those ballots counted in the November 2, 2010 Federal general election.

The United States and Defendants, through respective counsel, have conferred and agree

that this action should be settled without the delay and expense of litigation. The parties share
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the goal of providing UOCAVA voters with sufficient opportunity under Federal law to
participate in the November 2, 2010 Federal general election. The parties have negotiated in
good faith and hereby agree to the entry of this Consent Decree as an appropriate resolution of
the UOCAVA claim alleged by the United States, Accordingly, the United States and Defendants
stipulate and agree that:

1. This action is brought by the Attorney General on behalf of the United States pursuant
to UOCAVA, as amended by the Military and Overseas Voter Empowerment Act, Pub. L. No,
(11-84, Subtitie H, §§ 575-589, 123 Stat. 2190, 2318-2335 (2009) (“MOVE Act”). UOCAVA
provides that absent uniformed services voters and overseas voters shall be permitted “to use
absentee registration procedures and to vote by absentee batlot in general, special, primary, and
runoff elections for Federal office.” 42 U.S.C, § 1973fF-1.

2. This Court has jurisdiction pursuant to 42 U.S.C. § 1973ff4 and 28 U.S.C. §§ 1345
and 2201.

3. The Attorney General is authorized to enforce the provisions of UOCAVA, 42 US.C.
§19731T-4, and has brought this enforcement action to ensure that New York's UOCAVA voters
will have sufficient opportunity to receive absentee ballots they have requested and submit
marked absentee ballots in time to be counted for the November 2, 2010 Federal general
election.

4, . Defendant State of New York is responsible for complying with UOCAVA, and
ensuring that validly-requested absentee bailots are sent to UOCAVA voters in accordance with
its terms. 42 U.S.C. § 1973ff-1.

5. Defendant SBOE has jurisdiction of, and is responsible for, the execution and

enforcement of statutes governing elections and related procedures in New York State, and as
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such is responsible for the administration of State Jaw affecting voting, and for assuring that
elections in the State are conducted in accordance with law. Sge N.Y, ELEC. LAW §§ 3-104(1), 3-
100(1), 3-102(1-17). The prinﬁipai office of the SﬁOE is in Albany, New York.

6. The local election officials throughout New York State are responsible for complying
with all New York State laws, rules, and regulations relating to the administration of the electian
process for the county that they represent.

7. Pursuant to amendments made by the MOVE Act, UDCAVA requires states to
transmit validly-requested ballots to UQOCAVA voters not later than 45 days before an electian
for Federal office when the request is received at least 45 days before the election, unless a
hardship exemption is obtained pursuant to Section 102(g) of UOCAVA. 42 US.C. § 1973ff-
1(a}(8XA). The 45th day before the November 2, 2010 Federal general election is September
18,2010.

8 States can be exempted from the requirement to transmit ballots 45 days in advance
of a Federal election if they apply for, and are granted, a hardship waiver from the Presidential
designee for UOCAVA, the Secretary of Defense. 42 U.S.C. § 1973ff-1{g). A hardship waiver
may be granted if (1) the state submits 2 comprehensive plan in its application for a hardship
waiver that “provides absent uniformed services voters and overseas voters sufficient time to
receive absentee ballots they have requested and submit marked absentee ballots to the
appropriate State clection official in time to have that ballot counted in the election for Federal
office,” and (2) if the state’s primary election date, legal contests causing a delay in generating
ballots, or provisions of the state’s constitution, make complying with the requirement that
ballots be transmitted 45 days in advance of a Federal election an undue hardship. 42 U.S.C.

§19731F-1(g)(2).
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9. Where a hardship exemption is granted, UOCAVA requires that states transmit
validly-requested ballots to UOCAVA voters in accordance with the provisions of the
comprehensive plan upon which the hardship waiver is based. 42 U.S.C. §§ 102(a}(8)(A) &
102(g).

10.  Pursuant to Section 102(g)}2)B)(i) of UOCAVA, the State of New York applied for a
hardship waiver on grounds that New York’s September 14, 2010 primary election prohibited the
State from complying with Section 102(a)(8)XA). 42 U.S.C. §§ 1973fF-1(a)(8}(A) & (g)(2)(BXi).
Specifically, New York asserted that local election officials could not transmit absentee ballots to
'UOCAVA voters by September 18, 2010, the 45" day before the November 2, 2010 Federal
general election.

11.  Pursuant to Section 102(g)(1)(D) of UOCAVA, the State’s hardship application
included a comprehensive plan that outlined the steps the State would take to ensure that
UOCAVA voters had time to receive, mark, and submit their ballots in time to have the ballot
counted. 42 U.S.C. § 1973M1-1(g)(1)(D). New York’s comprehensive plan relied on two key
provisions that together created a 45-day period for UOCAVA voters to receive, mark, and
submit their ballots: (1) the transmission of absentee ballots to UOCAVA voters on October I,
2010, 32 days before the Nove'mber 2, 2010 Federal general election, and (2) the deadline of
November 15, 2010, 13 days after the election, for receipt of ballots from UOCAVA voters
postmarked by November 1, 2010.

12.  On August 27, 2010, pursuant to its statutory authority, and based on the
comprehensive plan set forth in New York’s waiver application, the Department of Defense
granted the State’s request for a hardship exemption. ‘ln its determination letter, the Department

of Defense noted the waiver was based “on an understanding that the State of New York will
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transmit absentee ballots for the November 2, 2010 Federal general election to UOCAVA voters
no later than October 1, 2010.”

13.  Despite the October 1, 2010 deadline outlined in the comprehensive plan set forth in
New York’s waiver application, local election officials in New York State nonetheless failed to
transmit absentee ballots for the Federal general election to UOCAVA voters by that date in at
least thirteen New York counties. Election officials in those counties exceeded the October 1,
2010 deadline for transmitting UOCAVA ballots by periods ranging from four days to nine days.

14,  InKings County, election officials completed transmitting absentee ballots to
UOCAVA voters on or around October 10, 2010.

15.  InNew York and Queens Counties, election officials completed transmitting absentee
ballots to UDCAVA voters on or around October 9, 2010,

16.  In Bronx and Erie Counties, election officials completed transmitting absentee ballots
to UOCAVA voters on or around October 8, 2010,

17.  InRichmond County, election officials completed transmitting absentee ballots to
UOQCAVA voters on or around October 7, 2010,

18. In Niagara, Putnam, and Westchester Counties, election officials completed
transmitting absentee ballots to UOCAVA voters on or around October 6, 2010.

19.  In Onondaga County, election officials completed transmitting absentee ballots to
UOCAVA voters on or around October 5, 2010.

20.  Subsequent investigation by the parties has revealed that additional counties mailed
their ballots after October 1, 2010, but no later than October 10, 2010, including Albany, Nassau,

and Wayne Counties.
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21, Local election officials in New York have received timely requests for absentee
ballots for the November 2, 2010 Federal general ¢lection from voters who are entitled to vote by
absentee ballot pursuant to the pravisions of UOCAVA.

22.  Defendants’ failure to ensure that {ocal clection officials transmitted absentee ballots
by October 1, 2010, as provided by the comprehensive plan in New York's waiver application,
violates Section 102(a)(8)(A) of UOCAVA. 42 US.C. § 1973fF-1(a){8)A).

23, Under New York law, absentee ballots from UOCAVA voters must be postmarked, or
show a dated endorsement of receipt by another agency of the United States government, ot in
the case of military voters, signed and dated by the military voter and one witness thereto, by
November 1, 2010, the day before election day, and received within thirteen days afier election
day in order to be counted. N.Y. ELEC. LAw § 10-114; 11-212,

24.  To avoid the burdens, delays, and uncertainties of litigation and to efficiently and
expeditiously promote the parties’ shared goal of providing UDCAVA voters with sufficient
opportunity under Federal law to participate in the November 2, 2010 Federal general election,
the panties agree that this Court should enter an order re;]uiring that Defendants ensure that local
clection officials contact by electronic mail all UGCAVA voters for whom local election officials
have electronic mail contact information to notify those voters that they may choose to rec¢ive
their ballots for the November 2, 2010 Federal general election by telefacsimile, electronic mail,
or in an electronic, downloadable Portable Document Format (.pdf) through the State’s ballot
delivery wizard, instead of by postal mail, If the local election officials lack electronic mail
contact information for affected voters, but do have telefacsimile contact information for such
voters, the Defendants shall ensure that local election officials provide the notification required

by this paragraph by telefacsimile. Said electronic mail or telefacsimile communication with



116

Case 1:10-cv-01214-GLS -RFT Document9 Filed 10/15/10 Page 7 of 14

these voters shall explain the terms of this agreement, Said communication shall also provide
these voters with instructions on how to access electronicaily, download, and print their ballots
through the State’s online ballot delivery system if the voter so chooses. Said communication
shall also advise alfl overseas uniformed services voters of the Department of Defense’s program
for collection and delivery of return ballots by expedited mail delivery service to local election
officials.

25.  To ensure that New York’s UOCAVA voters wil have sufficient opportunity under
Federal law to receive absentee ballots they have requested and submit marked absentee ballots
in time to be counted for the November 2, 2010 Federal genetal election, the parties agree that
this Court should enter an order providing that ballots from:all UOCAVA voters qualified to vote
in the State that are executed and postmarked by November 1, 2010, and received by the close of
business on November 24, 2010, will be accepted and tabulated in the final gencral clection
results.

26.  The parties reserve the right to modify this agreement as necessary, and to seek
additional supplemental relief, if information regarding additional UOCAVA violations is
discovered.

WHEREFORE, the parties having freely given their consent, and the terms of the Decree
being fair, reasonable, and consistent with the requirements of UOCAVA, it is hereby
ORDERED, ADJUDGED, AND DECREED that:

(1) SBOE shall ensure that local election officials in New York State take such

steps as are necessary to count as validly cast ballots in the November 2, 2010
Federal general election all those ballots, including Federal Write-in Absentee

Ballots, cast by absent uniformed services voters and overseas voters qualified
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to vote in ‘the State pursuant to UOCAVA, provided such ballots are executed
and postmarked or show a dated endorsement of receipt by another agency of
the United States government (or in the case of military voters, are signed and
dated by the military voter and one witness thereto) by November {, 2010,
received by November 24, 2010, and are otherwise valid. In the event that
local election officials receive more than one ballot from a single qualified
voter, the SBOE will ensure that local election officials resoive any conflicts
according to existing procedures under State law.

(2) SBOE shall ensure that local election officials contact by electronic mail all UOCAVA
voters for whom local election officials have electronic mail contact information to
notify those voters that they may choose to receive their ballots for the November 2,
2010 Federal general election by telefacsimile, electronic mail, or in an electronic,
downloadable Portable Document Format {.pdf) through the State’s ballot delivery
wizard, instead of by postal mail. If the local election officials lack electronic mail
contact information for affected voters, but do have telefacsimile contact information
for such voters, the SBOE shall ensure that the local election officials shall provide
the notification required by this paragraph by telefacsimile. Said electronic mail or
telefacsimile communication with these voters shall eiplain the terms of this
agreement. Said communication shall also provide these voters with instructions on
how to access electronically, download, and print their ballots through the State’s
online ballot delivery system if the voter so chooses. Said communication shall also
advise all uniformed services voters located overseas of the Department of Defense’s

program for collection and delivery of return ballots by expedited mail delivery
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service to local election officials. Said communications shall be made no later than
two business days after entry of this Consent Decree.

(3) Upon entry of this Consent Decree, SBOE shall notify the Director of the
Federal Voting Assistance Program of the United States Department of
Defense (“FVAP™) and request assistance in notifying military and other
eligible voters of the relief afforded in this order, and coordinate with FVAP as
necessary to facilitate such notice.

{4) Upon the entry of this Consent Decree, SBOE shall take the following steps to
endeavor to give affected voters notice of the contents of this order: (a) issue
a press statement for immediate release, posted immediately on the State’s
election information website, and distributed as broadly and immediately as
practicable to national and locai wire services, to radio and television
broadcast stations and to daily newspapers of general cireulation in the State,
including the New York City metrapolitan area. The release shall also be
distributed to the Federal Voting Assistance Program; the New York Times
(http:/www.nytimes.com); International Herald Tribune (http://www.iht.com);
USA Today International (http://www.usatoday.com); Military Times Media
Group (cvinch@militarytimes.com); Overseas Vote Foundation
(http:/fwww.overseasvotefoundation.org/intro/); Stars and Stripes
(www.estripes.com), and other appropriate news media in the State of New
York. The news release shall, at a minimum: (a) summarize this order,
including an explanation that the deadline for receipt of the ballot has been

extended to November 24, 2010; (b) identify the contests for Federal office
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that will be on the ballot on November 2, 2010; (¢) notify UOCAVA voters
that they may choose ta receive their bellots for the November 2, 2010 Federal
general election by telefacsimile, electronic mail, or in an electronic,
downloadable Portable Document Format (.pdf) through the State’s ballot
delivery wizard, instead of by posta) mail; and (d) provide appropriate contact
information at the SBOE for assistance. SBOE shall also prepare and
distribute written public service announcements describing this order for
broadcast on radio and television networks, incfuding but not limited to the
media described above.

(5) SBOE shall provide written certification to counsel of record for the United
States that ali absentee ballots validly requested by UOCAVA voters by
October 1, 2010 have been transmitted; such certification shall be provided no
later than three business days after the entry of this order. This certification
for each county will include: (a) the number of UOCAVA absentee ballot
requests received prior to September 18, 2010, between September 19, 2010
and October 1, 2010, and between Qctober 1, 2010 and the date each county
completed transmitting those batfots; (b) the number of UOCAVA absentee
ballot requests, by the requested method of transmittal, for all UOCAVA
absentee balot requests received prior to the date each county completed
transmitting those ballots; and (c) by date, the number of UOCAVA ballots
transmitted and the method of transmital thereof where the batlot was

requested prior to the date each county compteted transmitting those ballots.

66 806 128
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(6) SBOE shall file a report with counsel of record for the United States no later
than December 17, 2010, concerning the number of UOCAVA absentee
ballots, by county, received and counted for the November 2, 2010 general
Federal election. The report will set forth the following information, by
county, categorized by absent uniformed services voters with APO/FPO
addresses or non- US street addresses; uniformed services voters at a street
address within the US; and overseas civilian voters:

a. The number of absentee ballots from UOCAVA voters
received by local election officials before the close of business
on November 15, 2010, and counted;

b. The number of absentee ballots from UOCAVA voters
received and counted after the close of business on November
15, 2010, but prior to the close of business on November 24,
2010;

c. The number of absentee ballots from UOCAVA voters
received later than the close of business on November 24,
2010; and

d.  The number of absentee ballots from UOCAVA voters
that were not counted in the general election for Federal office,
for reasons other than late receipt, and the reasons such ballots
were not counted,

(7) The parties acknowledge that, in the absence of a waiver from the Department

of Defense, changes in state Jaw, the state election schedule, and/or election
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procédurcs are necessary to prevent future violations of UOCAVA. The

Defendants are committed to exploring the need for future relief, including

possible changes of law or administrative regulation to assure that UOCAVA

voters shall have a fair and reasonable opportunity to participate in future

Federal elections, and to address potential UOCAVA violations arising from

the State’s Federal election schedule or election practices. The parties agree to

confer on the progress of these efforts, and Defendants shall provide a status

report to the United States Department of Justice by April 1, 2011.

The Court shall retain jurisdiction over this action to enter such further relief as may be

necessary for the effectuation of the terms of this Consent Decree and to ensure compliance with

Section 102(a)(8)(A) of UOCAVA through December 31, 2012.

12
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The undersigned agree to entry of this Consent Decree on October ﬂ, 2010:

For the Plaintiff:

RICHARD S. HARTUNIAN
United States Attorney

/ .
BARBARA COTTRELL - 101411
Assistant United States Attorney
Northern District of New York
445 Broadway, Room 218
Albany, NY 12207-2924
Telephone:  (518) 431-0247
Facsimile:  (518) 431-0249

For the Defendants:

State of New York:

e,
Jeffrey M. Dvorin

Acting Bureau Chief

Albany Litigation Bureau
Office of the Attomey General
The Capitol

Albany, NY 12224.0341
Telephone: (518) 473-7614
Facsimile: (518) 473-1572

13

THOMAS E. PEREZ
Assistant Attorney General
Civil Rights Division

T. CHRISTIAN HERREN JR.
REBECCA WERTZ
RICHARD DELLHEIM
ERNEST MCFARLAND
AMANDA GREGORY

RISA BERKOWER
Attomeys, Voting Section
Civil Rights Division

U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
Telephone:  (202) 307-6552
Facsimile:  (202) 307-3961

New York State Board of Elections:

/ ,
Kimberly Galvin

Special Counsel

New York State Board of Elections
40 Steuben Street

Albany, NY 12207-2109
Telephone:  (518) 474-6367
Facsimile:  (518) 486-4068
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SO ORDERED this_|q_dayof_(Ctober— _,200.

14
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF NEW YORK

ALBANY DIVISION
UNITED STATES OF AMERICA, )
)
Plaintiff, )
) CaseNo. 1:10-CV-1214 (GLS/RFT)
y. )
)
STATE OF NEW YORK and THE NEW )
YORK STATE BOARD OF ELECTIONS, )
)
Defendants. )
)
)

COMPLAINT
The United States of America alieges:

1. This action is brought by the Attorney General of the United States (“Attorney General™) on
behalf of the United States pursvant to the Uniformed and Overseas Citizens Absentee Voting Act
(“UOCAVA™), 42 U.S.C. §§ 1973fF to 1973ff-7, as amended by the Military and Overseas Voter
Empowerment Act, Pub. L. No. 111-84, Subtitle H, §§ 575-589, 123 Stat, 2190, 2318-2335 (2009)
(“MOVE Act”). UOCAVA provides that absent uniformed services voters and overseas voters
(“UOQCAVA voters™) shall be permitted “to use absentee registration procedures and to vote by absentee
ballot in general, special, primary, and runoff elections for Federal office.” 42 U.S.C. § 1973ff-1.

2. This Court has jurisdiction pursuant to 42 U.S.C. § 1973ff-4 and 28 U.S.C. §§ 1345 and 2201.

3. The Attorney General is authorized to enforce the provisions of UDCAVA, 42 U.S.C. §1973fF
4, and brings this enforcement action to ensure that New York’s UOCAVA voters will have sufficient
opportunity to receive absentee ballots they have requested and submit marked absentee ballots in time

to be counted for the November 2, 2010 Federal general election.
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4. Defendant State of New York is responsible for complying with UOCAVA, and ensuring that
validly-requested absentee ballots are sent to UOCAVA voters in accordance with its terms. 42 U.S.C.
§ 1973t-1.

5. Defendant New York State Board of Elections (“SBOE”) has jurisdiction of, and is responsible
for, the execution and enforcement of statutes governing elections and related procedures in New York
State, and as such is responsible for the administration of State law affecting voting, and for assuring
that elections in the State are conducted in accordance with law. See N.Y. ELEC. LAW §§ 3-104(1), 3-
100(1), 3-102(1-17). The principal office of the New York SBOE is in Albany, New York.

6. Pursuant to amendments made by the MOVE Act, UOCAVA requires states to transmit validly-
requested ballots to UOCAVA voters not later than 45 days before an election for Federal office when
the request is received at least 45 days before the election, unless a hardship exemption is obtained
pursuant to Section 102(g) of UDCAVA. 42 U.S.C. § 1973ff-1(a)(8)(A). The 45th day before the
November 2, 2010, Federal general election is September 18, 2010,

7. States can be exempted from the requirement to transmit baliots 45 days in advance of a Federa!
election if they apply for, and are granted, a hardship waiver from the Presidential designee for
UOQCAVA, the Secretary of Defense. 42 U.S.C. § 1973ff-1(g). A hardship waiver may be granted if (1)
the state submits a comprehensive plan in its application for a hardship waiver that “provides absent
uniformed services voters and overseas voters sufficient time to receive absentee ballots they have
requested and submit market absentee ballots to the appropriate State election official in time to have
the ballot counted in the election for Federal office,” and (2) if the state’s primary election date, a legal
contest causing a delay in generating ballots, or the state’s constitution, make complying with the
requiretnent that ballots be transmitted 45 days in advance of a Federal election an undue hardship, 42

U.S.C. §1973F-1(g)(2).
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8. Where a hardship exemption is granted, UOCAVA requires states to transmit validly-requested
ballots to UOCAVA voters in accordance with the provisions of the comprehensive plan upon which
the hardship waiver is based. 42 U.S.C. §§ 102(a)(8)(A) & 102(g).

9. Pursuant to Section 102(g)(2)(B)(i) of UOCAVA, the State of New York applied for a hardship
waiver on grounds that New York’s September 14, 2010 primary election prohibited the State from
complying with Section 102(a){8)(A) with respect to the November 2, 2010 general election 42 U.S.C.
§§ 1973fF-1(a)(8)(A) & (2)(2X(B)(i). See Attachments A (April 23, 2010 Waiver Application) and B
(June 9, 2010 Supplement to Waiver Application). Specifically, New York asserted that it could not
transmit absentee ballots to UOCAVA voters by September 18, 2010, the 45" day hefore the November
2, 2010 federal general election,

10. Pursuant to Section 102(g)1)(D) of UQOCAVA, the State’s hardship application included a
comprehensive plan that outlined steps the State would take to ensure that UOCAVA voters had time to
receive, mark, and submit their ballots in time to have the ballot counted. 42 U.S.C, §1973f1-
1(g)(1XD). See Attachment A at 6-8. New York’s comprehensive plan included two key provisions
that created a 45-day period for UOCAVA voters to receive, mark, and submit their ballots: (1)
transmission of absentee ballots to UOCAVA voters on October 1, 2010, 32 days before the November
2, 2010 Federal general election and (2) extension of the deadline for receipt of ballots from UOCAVA
voters postmarked by November 1, 2010, to November 15, 2010, 13 days after the November 2, 2010
Federal general election. See id. at 6.

11. On August 27, 2010, pursuant to its statutory authority, and based on the comprehensive plan
set forth in New York’s waiver application, the Department of Defense granted the State’s request for a
hardship exemption. See Attachment C (August 27, 2010 Waiver Grant). In reaching this

determination, the Department of Defense noted the waiver was based “on an understanding that the
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State of New York will transmit absentee ballots for the November 2, 2010 Federal general election to
UOCAVA voters no later than October 1, 2010.” See Attachment C at 1.

12. Under New York law, absentee ballots from UOCAVA voters must be postmarked by November
1, 2010, the day before the November 2, 2010 general election, and received within 13 days after
election day to be counted, N.Y. ELEC. LAw §§ 10-114(1) and 11-212.

13. Despite the October 1, 2010 deadline outlined in the comprehensive plan set forth in New
York’s waiver application, election officials in New York State nonetheless failed to transmit absentee
bailots for the Federal general election to UOCAVA voters by that date in at least nine New York
counties. Election ofﬂciﬁls in those counties exceeded the October 1, 2010 deadline in the State’s
waiver application for transmitting UOCAVA ballots by periods ranging from five days to nine days.

14. On information and belief, in Kings County, transmission of absentee ballots to UOCAVA
voters was not completed until on or around October 10, nine days after the Qctober 1, 2010
transmission deadline in the State’s waiver application, 22 days before the State’s postmarking
deadline, 23 days before the Federal general election, and 36 days before the State’s extended deadline
for receipt of UOCAVA ballots.

15. On information and belief, in New York and Queens Counties, election officials did not
complete transmission of absentee ballots for UOCAVA voters until on or around October 9, eight days
after the October 1, 2010 transmission deadline in the State’s waiver application, 25 days before the
State postmarking deadline, 26 days before the Federal general election, and 39 days before the
extended deadline for receipt of UOCAVA ballots.

16. On information and belief, in Erie and Bronx Counties, election officials did not complete
transmission of absentee ballots for UQCAVA voters until on or around October 8, one week after the

October 1, 2010 transmission deadline in the State’s waiver application, 24 days before the State
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postmarking deadline, 25 days before the Federal general election, and 38 days before the State's
extended deadline for receipt of UOCAVA ballots.

17. On information and belief, in Richmond County, election officials did not complete
transmission of absentee ballots for UOCAVA voters until on or around October 7, six days after the
October 1, 2010 transmission deadline in the State’s waiver application, 25 days before the State’s
postmarking deadline, 26 days before the Federal general election, and 39 days before the State’s
extended deadline for receipt of UOCAVA ballots.

18. On information and belief, in Niagara, Putnam, and Westchester Counties, absentee ballots for
UQOCAVA voters were transmitted on or around October 6, five days after the October 1, 2010
transmission deadline in the State’s waiver application, 26 days before the State postmarking deadline,
27 days before the Federal general election, and 40 days before the extended deadline for receipt of
UOCAVA ballots.

19. State election officials have received timely requests for absentee ballots for the November 2,
2010 Federal general election from voters who are entitled to vote by absentee ballot pursuant to the
provisions of UOCAVA in Niagara, Putnam, Westchester, Erie, Richmond, Bronx, New York, Kings,
and Queens Counties.

20. Defendants’ failure to ensure that election officials in Niagara, Putnam, Westchester, Erie,
Richmond, Bronx, New York, Kings, and Queens Counties transmitted absentee ballots by October 1,
2010, as provided by the comprehensive plan in New York’s waiver application, violates Section
102(2)(8)(A) of UOCAVA. 42 U.S.C. § 1973ff-1(a)(B){A).

21, An order of this Court is necessary requiring Defendants to take corrective action to protect
rights granted by UOCAVA and to ensure that the State’s affected UOCAVA voters have sufficient time
to receive, matk, and submit their ballots in time to have them counted for the November 2, 2010

general election for Federal office.
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WHEREFORE, Plaintiff asks this Court to hear this action pursuant to 42 U.S.C. §1973ff-4 and

28 U.S.C. § 1345, and:

(1)  Issue a declaratory judgment under 28 U.S.C. § 2201 that the Defendants violated

Section 102(a)(8)(A) of UOCAVA by failing to ensure that election officials in Niagara, Putnam,

Westchester, Erie, Richmond, Bronx, New York, Kings, and Queens Counties transmitted absentee

ballots by October 1, 2010, as provided by the comprehensive plan in New York’s waiver application;

and

(2)  Issue injunctive relief ordering the Defendants, their agents and successors in office, and

all persons acting in concert with them:

@

®)

©

CY

To take such steps as are necessary to assure that UOCAVA voters shall have
sufficient time to receive, mark, and submit their ballots in titme to have them
counted in the November 2, 2010 general election for Federal office;

To take such steps as are necessary to afford affected UOCAVA voters who are

eligible to participate in the State’s November 2, 2010 general election for

Federal office a reasonable opportunity to fearn of this Court’s order;

To take such steps as are necessary to assure that the certification schedule for
the November 2, 2010 general election for Federal office be adjusted as
necessary to permit affected UOCAVA voters sufficient time to receive, mark,
and submit their ballots in time to have them counted;

To report to the United States concerning the dates ballots were

transmitted and the number of UOCAVA hallots, by county, sent, received, and

counted for the November 2, 2010 general election for Federal office pursuant to

this Court’s order within 45 days after the election; and
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(e)  To take such other steps as are necessary to assure that the State conducts all of

its future Federal elections in full compliance with UOCAVA.

The United States further asks this Court to order such other relief as the interests of justice may

require, together with the costs and disbursements of this action.

Date: Qctober 12, 2010

RICHARD S. HARTUNIAN
United States Attorney

/s/ Barbara Cottrell
BARBARA COTTRELL- 101411

Assistant United States Attomey
Northem District of New York
445 Broadway, Room 218
Albany, NY 12207-2924
Telephone:  (518) 431-0247
Facsimile:  (518) 431-0249

ERIC H. HOLDER, JR.
Attorney General

THOMAS E. PEREZ
Assistant Attorney General
Civil Rights Division

T. CHRISTIAN HERREN JR.
REBECCA WERTZ

RICHARD DELLHEIM - 512893
ERNEST McFARLAND
AMANDA GREGORY

RISA BERKOWER

Attorneys, Voting Section

Civil Rights Division

U.S, Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
Telephone:  (202) 3051734
Facsimile:  (202) 307-3961
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IN THE DISTRICT COURT OF GUAM
TERRITORY OF GUAM

UNITED STATES OF AMERICA,
Plaintiff,
vs.

GOVERNMENT OF GUAM; THE GUAM
ELECTION COMMISSION; and JOHN F,
BLAS, its Executive Director, in his official
capacity,

Defendants.

CIVIL CASE NO. 10-00025

ORDER GRANTING UNITED
STATES DECLARATORY

AND PERMANENT INJUNCTIVE
RELIEF

This matter comes before the court on the United States’ Motion for Temporary

Restraining Order and Preliminary Injunction and the trial on the merits.' After reviewing

the Motion and hearing from both parties, the court declares that the Defendants violated

Sections 102(a)(8)(A) and 102(f)(1) of the Uniformed and Overseas Citizens Absentee

Voting Act of 1986 (UOCAVA), as amended by the Military and Overseas Voter

Empowerment Act, and hereby ORDERS that:

(1) To ensure that Guam®s UOCAVA voters will have the option to

receive an absentee ballot by electronic transmission for the November

2, 2010 Federal general election, the Defendants shall take the

! On October 8, 2010, pursuant to Rule 65(a)(2) of the Federal Rules of Civil Procedure, the court consolidated the
trial on the merits with the preliminary injunction hearing, See Dacket No. 15,
1
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following actions: (a) The Defendants shall establish email as Guam’s
electronic transmission option for UOCAVA voters; (b) The
Defendants shall contact each UOCAVA voter by email for those
voters for whom they have email addresses on file and by telephone
for all other UOCAVA voters for whom they have telephonic contact
information on file, and inform each UOCAVA voter of the option to
request to receive an absentee balliot by email transmission, and
provide electronic email and cost-free telephonic contact information
to such voters so that those voters may make the request to the Guam
Election Commission; and (c) The Defendants shall promptly transmit
an absentee ballot by email to all UDCAVA voters who request it as
provided above.

(2) To enst;re that Guam’s UOCAVA voters will have sufficient
opportunity under Federal law to receive absentee ballots they have
requested and submit marked absentee ballots in time to be counted for
the November 2, 2010 Federal general election, Defendants shall count
as validly cast ballots in the November 2, 2010 Federal general
election all those ballots cast by absent uniformed services voters and
overseas voters gualified to vote in Guam pursuant to UOCAVA,
including ballots that were transmitted to the voter by email and
Federal Write-in Absentee Ballots, provided such ballots are executed
and sent by November 2, 2010, received by November 15, 2010, and

are otherwise valid.

2
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(3) To ensure that UOCAVA voters who received a ballot by mail and by
email will have their ballot validly counted, the Defendants shall
establish a procedure providing which ballot shall be counted if both
bailots are returned, and notify all UOCAVA voters of these rules.

(4) The Defendants shall take such steps as are necessary to afford
UOCAVA voters eligible to participate in Guam’s November 2, 2010
Federal general election a reasonable opportunity to leam of this
Court’s order by sending a notice to every UOCAVA voter.
Defendants shall provide the notice by email or telephonically if such
information is available. The notice shall, at minimum: (a) explain
that the deadline for the ballot to be executed and sent is November 2,
2010; (b) explain that the deadline for receipt of the ballot has been
extended to November 15, 2010; (¢) explain the rules for counting the
ballots referenced in the preceding paragraph; and (d) provide
appropriate contact information at the Guam Election Commission for
assistance.

(5) Upon the entry of this Order, the Defendants shall issue a press
statement for immediate release, posted immediately on Guam’s
election information website, and distributed to the Federal Voting
Assistance Program; International Herald Tribune
(http://www.iht.com); USA Today International
(http://www .usatoday.com); Military Times Media Group
(cvinch@militarytimes.com); Overseas Vote Foundation
(http://www.overseasvotefoundation.org/intro/); Stars and Stripes

3
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{www estripes.com); and any other appropriate newspaper or news

media in Guam. The news release shall, at a minimum: (a) announce
that UOCAVA voters may request to receive their absentee ballots by
email and explain how such a request should be made; (b) summarize
this order, including a notice that the deadline for receipt of the ballot
has been extended to November 15, 2010; and (c) provide appropriate
contact information at the Guam Election Commission for assistance.

(6) The Defendants shall provide a report to the United States Department
of Justice no later than three business days following entry of this
order conceming the transmittal of UOCAVA absentee ballots. The
report shall (a) certify that absentee ballots were transmitted no later
than Qctober 1, 2010 to all qualified UDCAVA voters whose
applications for ballots have been received and approved by that date;
and (b) indicate the number of requests received and the number of
UOCAVA absentee ballots iransmitted, and the method of transmittal
thereof. -

(7) The Defendants shall file a report with this Court no later than
December 17, 2010 concerning the number of UOCAVA absentee
ballots received and counted for the November 2, 2010 general
election for Federal office. The report will set forth the following
information, categorized by uniformed services overseas voters,
uniformed services voters within the Uﬁited States, and overseas

civilian voters:

4

Case 1:10-cv-00025 Document 19 Filed 10/13/10 Page 4 of 6




12

13

14

18
19
20
21
22
23

24

136

a. The number of absentee ballots from UOCAVA voters
received before the close of the poils on November 2, 2010 and
counted;

b. The number of absentee ballots from UOCAVA voters
received and counted after the close of the polis on November
2, 2010 but prior to the close of business on November 15,
2010;

c. The number of absentee ballots from UOCAVA voters
received later than the close of business on November 15,
2010; and

d. The number of absentee ballots from UOCAVA voters
that were not counted in the general election for Federal office,
for reasons other than late receipt.

(8) The Defendants shall take such actions as are necessary to assure
that UOCAVA voters shall have a fair and reasonable opportunity
to participate in future Federal elections, including proposing
legislation and taking any administrative actions needed to fully
remedy the potential future UOCAVA violations arising from
Guam’s election schedule and practices. The parties agree to
confer on the progress of these efforts, and Defendants shall
provide a status report to the United States by March 31, 2011.

The Court shall retain jurisdiction over this action through December 31, 2012 to enter
such further relief as may be necessary for the effectuation of the terms of this Order and to enter
such relief as may be necessary to abate any UOCAVA violation with respect to future Federal

5
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elections caused by Guam’s election practices.

This order shall apply exclusively to federal elections conducted on Guam and shall not
be construed to have any bearing upon Guam’s local elections for local offices.

S0 ORDERED.
/s/ Frances M. Tydingco-Gatewood

Chief Judge
? Dated: Oct 13, 2010

[
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ERIC H. HOLDER, JR.
Attomey General

THOMAS E. PEREZ
Assistant Attomey General
Civil Rights Division

ALICIA A.G. LIMTIACO
United States Attorney

MIKEL W. SCHWAB
Assistant United States Attorne;
District of Guam & Northern
Sirena Plaza, 108 Heman Cortez, Suite S00
Hagltia, Guam 96910

Telephone: (671) 472-7332

T. CHRISTIAN HERREN JR,
REBECCA WERTZ

LEMA BASHIR

JARED M. SLADE
AMANDA GREGORY
Attorneys, Voting Section
Civil Rights Division

U.S. Department of Justice
950 Perinsyfvania Avenue, N.W,
Washington, D.C. 20530
Telephone: (202) 305-4733

Attorneys for the United States of America
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The United States of America alleges:
I This action is brought by the Attorney General on behalf of the United Stetes pursuant to
the Uniformed and Overseas Citizens Absentee Voting Act (“UOCAVA™), 42 U.S.C. §§ 1913IF
to 1973f-7, as amended'by the Military and Overseas Voter Empowerment Act, Pub. L. No.
111-84, Subtitie H, §§ 575-589, 123 Stat. 2190, 2318-2335 (2009) ("MOVE Act™). UOCAVA
provides that absent uniformed services voters and overseas voters (“UOCAVA voters") shall be
permitted “to use absentee registration procedures and to vote by absentee ballot in general,
special, primaty, and runoff elections for Federal office.” 42 U.S.C. § 1973ff-1. Pursuant to
amendments made by the MOVE Act, UOCAVA requires that states transmit absentee ballots to
UQCAVA voters at least 45 days in advance of an election for Federal office when ballot
requests have been received within 45 days of that election, unless the state receives a hardship
excmptioﬁ pursuant to UOCAVA. 42 U.S.C. §§ 1973fF-1(a}(8)(A) & (g)- The definition of
“state” includes Guam. 42 U.S.C. § 19731-6. Guam neither sought nor received a hardship
waiver under UOCAVA for the November 2, 2010 Federal general election.

JURISDICTION
2. The Attorney General is authorized to enforce the provisions of UOCAVA, 42 U.S.C.
§ 1973ff-4, and brings this enforcement action to ensure that Guam’s UOQCAVA voters will have
sufficient opportunity to receive absentee ballots they have requested and submit marked
absentee ballots in time to be counted for the November 2, 2010 Federal general election.
k> This Court has jurisdiction pursuant to 42 U.S.C. § 1973ff-4 and 28 U.S.C. §§ 1345 and
2201,

DEFENDANTS
4, Defendant Government of Guam is responsible for complying with UOCAVA, and

ensuring that validly-requested absentee ballots are sent to UOCAVA voters in accordance with

2
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its terms, 42 U.S.C. §§ 1973ff-1 & 1973f1-6.
5. Defendant Guam Election Commission is responsible for administering election laws in
Guam and promulgating rules necessary to “carry out the provisions of the” election code. 3
GuaM CODE ANN. § 2103(d). The Commission has “direct and immediate supervision™ over
focat election officials “designated in accordance with the laws of Guam to perform duties
relative to the conduct of elections.” 3 GuaM CODE ANN. § 2103(a). The Commission is
responsible for the certification of election returns. 3 GUAM CODE ANN. § 11123.
6. Defendant John F, Blas is the Executive Director of the Commission and is sued in his
official capacity, He was appointed by the Commission to *administer the election law of
Guam” and to “perform and discharge al! of the powers, duties, purposes, functions and
jurisdiction . . . vested in the Commission in accordance with the rules of the Commission.” 3
GuUAM CODE ANN. § 2102(a). The Executive Director is the Secretary of the Commission. 3
GuaM CODE ANN. § 2102(b).

USE 1ON
7. Section 102(a)(8)(A) of UOCAVA requires that states transmit validly requested ballots
to UOCAVA voters not later than 45 days before an election for Federal office when the request
is received at feast 45 days before the election. 42 U.5.C. § 1973{T-1(a)(8)(A). Section 102(f)(1)
of UOCAVA requires that states establish procedures for at least one method of electronic
transmission of blank ballots to UOCAVA voters wha opt for electronic transmission. 42 U.S.C.
§ 19736-1(D(1).
8. Election officials of Guam have received timely requests for absentee ballots for the
November 2, 2010 Federal general election from voters whe are entitied to vote pursuant (o the

provisions of UOCAVA.
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9. The 45th day before the November 2, 2010 Federal general election wes September 18,
2010. Upon information and belief, Guam election officials did not complete transmission of alf
ballots to UOCAVA voters sooner than Octaber 1, 2010, 32 days before the November 2, 2010
Federal general election.
10. Under Guam law, ballots from UOCAVA voters must be received by the close of polls
on election day to be counted. 3 GUAM CODE ANN. §§ 10115 & [0118.
. Guam election offtcials did not offer any UOCAVA voters the option of chocsing to
have their blank ballots transmitted to them electronically until on or around September 24,
2010.
12, Defendants’ failure to transmit absentee ballots to UOCAVA voters 45 days in advance
of the November 2, 2010 Federal general election constitutes a violation of Section 102(a8){A)
of UOCAVA. 42 US.C. § 1973fF-1(a)(8)(A).
13. Defendants’ failure to timely offer an option of electronic transmission of biank batlots
to VOCAVA vaters constitutes a violation of Section 102(f)(1) of UOCAVA. 42 US.C.
§ 1973fF-1(6)(1).
14.  Anorder of this Court is necessary requiring Defendants to take corrective action in order
to protect the rights granted by UOCAVA and to ensure that Guam’s UOCA VA voters have
sufficient opportunity to receive, mark, and subrmit their ballots in time to have them counted for
the November 2, 2010 general efection for Federal office.
PRAYER FOR RELIEF

WHEREFORE, Plaintiff asks this Court to hear this action pursuant to 42 U.S.C.
§ 1973fF-4 and 28 U.S.C. § 1345, and:

(1) Issue a declaratory judgment under 28 U.S.C. § 2201 that the failure of Guam election
officials to send absentee ballots to UOCAVA voters at least 45 days in advance of the

4
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November 2, 2010 general election for Federal office and to timely offer an option of electronic
transmissior; of absentee ballots to UOCAYA voters violates Sections 102(a)(8)(A) and
102(f)(1) of UOCAVA; and

(2) issue injunctive relief ordering the Defendants, their agents and successors in office.
and all persons acting in concert with them:

(a) To take such steps as are necessary to assure that UOCAVA voters shall have
sufficient opportunity to receive, mark, and submit their ballots in time to
have them counted in the November 2, 2010 general election for Federal
office;

(b) To take such steps as are necessary to assure that UOCAVA voters shall have
the opportunity to choose to have their biank absentee ballots transmitted to
them electronically;

(c) To take such steps as are necessary to afford UOCAVA voters who are
eligible to participate in Guam's November 2, 2010 general election for
Federal office a reasonable opportunity to learn of this Court’s order;

(d) To provide a report to the United States concerning the transmission, receipt,
and counting of ballots for the November 2, 2010 general election for Federal
office pursuant to this Court’s order within 45 days after the election; and

(e) To take such other steps as are necessary to assure that Guam conducts ils
elections in compliance with UOCAVA in future federal elections.

The United States further asks this Court to order such other relief as the interests of

justice may require, together with the costs and disbursements of this action.
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DATED: October g,g L2010

ALICIA A.G. LIMTIACO
United States Attorn
Districts of Gu

3.S. Attommey

ERIC H. HOLDER, JR.
Attomey General

Thomas € @w«q/ﬁ;

TROMAS E. PEREZ
Assistant Attorney Gener:
Civil Rights Division

{ L2
T.CHRISTIAN
REBECCA WERTZ
LEMA BASHIR
JARED M. SLADE
AMANDA GREGORY
Altorneys, Voting Section
Civil Rights Division
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

UNITED STATES OF AMERICA, )
)
Plaintiff, )

) Casc No. 10-¢v-06800

v. ) Judge: Hibbler

)
THE STATE OF ILLINOIS; )
THE ILLINOIS STATE BOARD OF )
ELECTIONS; and DANIEL WHITE, )
Executive Director of the [lfinois State )
Board of Elections, )
)
Defendants. )
)

NS D E

Plaintiff United State; of America initiated this action against the State of Illinois, the [llinois
State Board of Elections, and Daniel White, the Executive Director of the ){linois State Board of
Elections, in his official capacity (collectively, “Defendants™), to enforce the requirements of the
Uniformed and Overseas Citizens Absentee Voting Act (‘UQCAVA™), 42 U.S.C. §§ 1973ffto
19731f-7. The United States alleges violations of UOCAVA arising from the failure to (1)
transmit abscntee batlots to absent uniformed services voters and overseas voters (“UOCAVA
voters™) fram at least 35 Illinois counties by the 45th day before the November 2, 2010 Federal
géncral election; and (2) teansmit absentee ballots by electronic means to some UDCAVA voters
wha requested electronic delivery of their ballots. Absent corrective action, some UOCAVA
voters from [llinois will be denied the right granted by Federal law to receive their ballots
electronically and will not be provided the time specified under Federal law to receive, mark, and
submit their baliots in time to have those ballots counted in the November 2, 2010 Federal

general election,
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The United States and Defendants, through their respective counsel, have conferred and
agree that this action should be settled without the delay and expense of litigation. The parties
share the goal of providing UOCAVA voters with sufficient opportunity under Federa! law to
participate in the November 2, 2010 Federal general election. The parties have negotiated in
good faith and hereby agree to the entry of this Consent Decree as an appropriate resolution of
the UOCAVA violations alleged by the United States. Accordingly, the United States and
Defendants stipulate and agres that:

1. This action is brought by the U.S. Attomey General on behalf of the United States
pursuant to UOCAVA, as amended by the Military and Overseas Vater Empowerment Act, Pub,
L. No. 111-84, Subtitle H, §§ 575-589, 123 Stat. 2190, 2318-2335 (2009) (“MOVE Act™).
UOCAVA provides that UOCAVA voters shall be permitted “to use absentee registration
procedures and to vote by absentee ballot in general, special, primary, and runoff elections for
Federal office.” 42 U.S.C. § 1973{F-1.

2. The U.S. Attorney Gencral is authorized to enforce the provisions of UOCAVA, 42
U.S.C. § 1973ff-4, and this Court has jurisdiction of this action pursuant to 42 U.S.C. § 1973{f-4
and 28 U.S.C. §§ 1345 and 2201.

3. UOCAVA requires the State of llinois (and therefore, by operation of state law, each of
its 110 election authorities, which administer the State’s clection laws in their respective
jurisdictions) to comply with UOCA VA and to ensure that validly requested absénwe ballots are
transmitted to UOCAVA voters in accordance with the statute’s roquirements. 42 U.S.C. §§
1973ff-1 & 1973f-6. Defendant lilinois State Board of Elections (“Board™) is the state body
with general supervisory powers aver the administration of election laws in Illinois and is

comprised of cight members appointed by the Gavernor. 10 ILCS 5/1A-1, Election authorities



147

are the elected offices of the county clerk or a Board of Election Commissioners, which is
appointed by the Circuit Court in the respective jurisdictions and are respansible for the conduct
of the elections, including the administration of absentee voting in their respective jurisdictions.
10 ILCS 5/1-1 et seq. Danijel White is the Executive Director of the Iilinois State Board of
Elections and is sued in his official capacity.

4. Pursuant to amendments made by the MOVE Act, Section 102(a}(8)(A) of UOCAVA
requires that states transmit validly requested ballots to UOCAVA vaoters not later than 45 days
before an election for Federal office when the request is received at least 45 days before the
election, unless a hardship exemption is obtained pursuant to Section 102(g) of UOCAVA. 42
U.S.C. § 1973ff-1(a)(8)(A). Illinois did not seek or obtain a hardship exemption for the
November 2, 2010 election.

5. Tltinois election authorities received requests for absentee ballots on or before the 45 day
prior to the November 2, 2010 Federal general election from voters who are entitled to vote
pursuant to the provisions of UOCAVA.

6. The deadline for transmission of absentee ballats to UOCAVA voters who had requested
them at least 45 days before the November 2, 2010 general ¢lection for Federal office was ‘
September 18, 2010, A

7. Under lllinois law, ballots from UQOCAVA voters postmarked by midnight on the day
before the election will be counted if received by the 14th day following election day. See 10 Iff.
Comp. Stat. 5/20-2; 10 11l. Comp. Stat. 5/20-2,1. For the November 2, 2010 Federal general
¢lection, ballots from UOCAVA voters must be postmarked by November 1, 2010 and received

by November 16, 2010 in order to be counted.
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8. Election authorities in at least 35 lilinois election jurisdictions did not transmit ballots by
September 18, 2010 to the UOCAVA voters in those election jurisdictions who requested ballots
by that date. Three counties (Boone, Jersey, and St. Clair) transmitted ballots to such voters on
October 4, 2010, 16 days late. Two counties (Hancock and Schuyler) transmitted ballots to such
voters on October 5, 2010, 17 days late. One county (Massac) transmitted baliots to such voters
on Octaber 8, 2010, 20 days late. The other 29 counties transmitted ballots to such voters
between 2 and 12 days late; between September 20 and September 30, 2010,

9. The failure to transmit absentee ballots to UOCAVA voters who requested them by the
45th day before the November 2, 2010 Federal general election (September 18, 2010),
constitutes a violation of Section 102(a)}(8)(A) of UDCAVA, 42 U.S.C. § 1973ff-1(a)(8)A).

10. Pursuant to amendments made by the MOVE Act, UOCA VA requires that states permit
UQCAVA voters to designate whether they prefer their ballots to be transmitted by mail or
electronically and then to transmit ballots according to the voter’s preferred methad. 42 U.S.C.
§§ 1973F-1a)(7), 19736E-1()(1).

11. Some [1linois election authorities did not transmit absentee ballots by electronic means to
UQCAVA voters who timely requested electronic delivery of their ballots, and instead sent such
ballots to voters by postal mail. Accordingly, some llinois UOCAVA voters have not yet
received absentee ballots electronically for the November 2, 2010 Federal general election.

12. The failure to transmit absentee ballots to UOCAVA voters in accordance with the
voters’ requested method of electronic delivery for the November 2, 20{0 Federal general
clection constitutes a violation of Sections 102(a)(7) and 102(f)(1) of UOCAVA. 42 U.S.C.

§§ 197365 1(a)(7), 19736E-1(f)(1).
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13. To ensure that Illinois’s UOCA VA voters will have sufficient opportunity under federal
law to receive the absentee ballots they have requested (and by the delivery method requested),
and to submit marked absentee ballots in time to be counted for the November 2, 2010 Federal
general election, the parties agree that this Court should enter an order that (a) requires that all
UOCAVA voters who properly requested but did not receive transmission of their ballots
electronically be provided that opportunity immediately, (b) extends the deadline for receipt of
ballots for UOCAVA voters in Boone, Jersey, and §t. Clair Counties to November 18, 2010, and
for UOCAVA voters in Hancock, Massac, and Schuyler Counties to November 19, 2010; and (c)
extends the deadline by which ballots must be postmarked in order to be counted to November 2,
2010 for Boone, Jersey, St. Clair, Hancock, Massac, and Schuyler counties.

14. The parties reserve the right to modify this agreement as necessary, and to seck additional
supplemental relief, if information regarding additional UOCAVA violations is discovered.

WHEREFORE, the parties having given their consent, and the terms of the Decree being
fair, reasonable, and consistent with the requirements of UOCA VA, it is hereby ORDERED,

ADJUDGED, and DECREED by the Court that:

(1) Defendants shall, upon entry of this decree, order the pertinent election
autharities to ensure that all UOCAVA voters who requested to
receive their ballots electronically for the November 2, 2010 Federal
general election are transmitted their ballot immediately, within one
business day of entry of this decree, by the requested electronic
method. The information provided with the ballot shall include

appropriate instructions explaining the ballot return deadlines and the
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option and procedures for returning the ballot in order for it to be
counted, including the procedures adopted in paragraph (2) below.

(2) To ensure that UDCA VA voters who return multiple ballots (by virtue
of having received a imllot by mail and electronically) will have their
ballot counted, Defendants shall order election authorities to count the
ballot that was mailed to the voter. Defendants shall order election
authoritics to notify all affected UOCAVA voters of this procedure.

(3) To ensure that [llinois’s UOCAVA voters will have sufficient
opportunity under Federal law to receive absentee ballots they have
requested, and to submit marked absentee ballots in time to be counted
for the November 2, 2010 Federal general election, Defendants shall
order election authorities to count as validly cast ballots in the
November 2, 2010 Federal general election all ballots, including
Federal Write-In Absentee Ballats, (a) cast by UOCAVA voters from
Boone, Jersey, and St. Clair Counties, provided such ballots are
postmarked on or before November 2, 2010, received by November
18, 2010, and are otherwise valid; and (b) cast by UOCAVA voters
from Hancock, Massac, and Schuyler Counties, provided such ballots
are postmarked on or before November 2, 2010, received by
November 19, 2010, and are otherwise valid;

(4) Defendants shall order Massac County’s election authority to contact

each of Massac County's UOCAVA voters who has not yet returned
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his or her ballot and provide those voters with a pre-paid, express

means of returning their ballots.

(5) Upon entry of the decree, Defendants shall order all lilinois election

authorities to certify that they transmitted ballots to all qualified

UOCAVA voters in accordance with UOCAVA’s terms.

a)

b)

Should Defendants leam that any additional properly and timely
requested UOCAVA ballot for the November 2, 2010 Federal
general election was not transmitted, they shall immediately
order the ¢lection authority in question to transmit the ballot to
the UOCAVA voter electronically or by express mail delivery
(as the voter chooses) and ensure that the voter is provided a pre-
paid, express method of returning the ballot. Defendants shall
order the election authorities to ensure that these ballots are
counied as validly cast ballots in the November 2, 2010 Federal
general election, provided such ballots are postmarked on or
before November 2, 2010, received by November 19, 2010, and
are otherwise valid; and

Should Defendants leamn that any additional property and timely
requested UOCAVA baliot for the November 2, 2010 Federal
general election was transmitted after October 6, 2010, and was
transmitted more than two days after the request, they shall order
the election authority to immediately contact the voter to offer

them a pre-paid, express method of returning the ballot.
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Defendants shall order the election authorities to ensure that
these ballots are counted as validly cast ballots in the November
2, 2010 Federal general election, provided such ballots are
postmarked on or before November 2, 2010, received by
November 19, 2010, and are otherwise valid.
Defendants shall promptly notify counsel for the United 1States of any
actions taken in accordance with this paragraph.

(6) For purposes of this Decree, postmark shall include the date contained
on the express mail delivery packaging for ballots returned by express
mail delivery (or absent a postmark, the date inserted on the
certification, as provided in 10 ILCS 5/20-8(c}).

(7) To provide an oi:portunity for UOCAVA voters to leamn of this Court's
order, upon the entry of this Consent Decree, Defendants shall (a)
order the election authorities to notify by email, telephone, or fax all
affected voters in Boone, Jersey, St. Clair, Hancock, Massac, and
Schuyler Counties for whom they have such contact information of the
appropriate deadline and procedures for returning their ballots; and (b)
issue for immediate release a press statement, agreed upon by the
parties and filed with this Court within one day of entry of this order,
Defendants shatl post the release immediately on Illinois’s State Board
of Elections website and order the election authorities to post it on
each of the affected county websites, if maintained by such county.

Defendants shall distribute the release to the Federal Voting
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Assistance Program; International Herald Tribune
(http://www.iht.com); USA Today International
(http://www.usatoday.com); Military Times Media Group
(cvinch@militarytimes.com); Overseas Vote Foundation
(http://www.overseasvatefoundation.org/intro/); Stars and Stripes
(www.estripes.com); and any other Illinois newspaper or news media
Defendants choase.
(8) Defendants shall order the affected election authorities to provide a
. written certification to the Board that all absentee ballats validly
requested by UOCAVA vaters by October 3, 2010 have been
transmitted by the method the voter requested; such certification shall
be provided no later than three business days after the entry of this
order. Defendants shall order cach ¢lection autharity to include, in its
certification: (a) the number of UOCAVA absentee ballot requests
received by September 18, 2010, between September 19, 2010 and
October 3, 2010, and between October 3, 2010 and the date each
county completed transmitting those ballots; (b) the number of
UOCAVA abseqtee ballot requests, by the requested method of
transmittal, for all UOCAVA absentee ballot requests received prior to
the date each county completed transmitting those ballots; and (c) by
date, the number of UQOCAVA ballots transmitted and the method of
transmittal thereof. The Board shall file such certifications with this

Court within 4 business day after entry of this order.
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(9) No later than 3 business days after entry of this order, the Board shalt
order the affected election authoritics to provide written certification to
the Board indicating (a) when and by what means the UOCAVA
voters were given notice of the extension of the receipt deadline for
their ballots, and (b) when and by what means the UOCAVA voters in
Massac County were provided with a pre-paid, express means of
returning their ballots. The Board shall file such certifications with
this Court no later than 4 business day after entry of this order.

(10)  Defendants shall order the election authorities to provide the
Board, by no later than December 10, 2010, written certification of the
following information, categorized by uniformed services overseas
voters, uniformed services voters within the United States, and
overseas civilian voters:

a. The number of absentee ballots from UOCAVA voters
received by each election jurisdiction before the close of the
polls on November 2, 2010 and counted;
b. The number of absentec ballots from UOCAVA voters
received by each election jurisdiction after the close of polls on
November 2, 2010, but prior to the close of business on

) November 16, 2010 and counted;
c. The number of absentee ballots from the affected
UQCAVA voters in Boone, Jersey, and St. Clair Counties

received and counted after the expiration of the deadline for

10
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receipt of absentee ballots on November 16, 2010 but prior to
the close of business on Navember 18, 2010, broken down by
county,
d. The number of absentee ballots from the vaﬁ'ected
UOCAVA voters in Hancock, Massac, and Schuyler Counties
received and counted after the expiration of the deadline for
receipt of absentee ballots on Navember 16, 2010 but prior to
the close of business on November 19, 2010, broken down by
county;
e. The number of absentee ballots from the affected
UOCAVA voters in Boone, Jersey, and St. Clair Counties
received by each county later than the close of business on
November 18, 2010;
f. The number of absentee ballots from the affected
UQCAVA voters in Hancock, Massac, and Schuyler Counties
received by each county later then the close of business on
November 19, 2010;
g The number of absentee ballots from UOCAVA voters
received by each election jurisdiction that were not counted in
the general election for Federal office, for reasons other than
late receipt, and the reasons such ballots were not counted.
The Board shall file such certifications with this Court by

December 17, 2010,
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(11) The Defendants shall take all reasonable steps necessary to
provide UOCAVA voters a fair and reasonable opportunity to
participate in future Federal elections, including ordering the
election authorities to alter their election practices, The Defendants
shall undertake an investigation to determine the cause of the
violation of UOCAVA, which may include ordering the election
autharities to determine the cause of the late mailed ballots and
Tailure to transmit ballots electronically in accordance with
UOCAVA voters' requests, and report such ﬁn&ings to the Board,
The Defendants shall take any administrative ot other actions,
including recommending legislation, needed to prevent future
UOCAVA violations. The parties shall confer on the progress of
these efforts and Defendants shall provide a status report to the
United States by March 15, 2011.

(12) The Election Assistance Commission having advised
Defendants that it is permissible to use funds available from the
Federal Help America Vote Act to pay for postage costs associated
with express mail delivery of UOCAVA ballots, the State Board of
Elections shall use such funds for that purpose.

(13) The Defendants shall take all reasonable steps necessary to
ensure that lllinois election authorities comply with the

requirements of this Consent Decree, including formal and

12
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informal follow-up action and directives and any necessary legal
action.
(14) Inthe eventan clectién authority fails to comply with any
requirement of this Consent Decree, including any required Board
order, any party may seek relief from this Court to compel
compliance by the election authorities and any other relicf deemed
appropriate.
(15) Nothing in this consent decree shall be construed to amend or
moadify the order entered by the U.S, District Court, Northem
District of Illinois on August 2, 2010 in Judge v. Quinn, No. 09 C
1231.
The Court shall retain jurisdiction over this action through December 31, 2012 to enter
such further relief as may be necessary for the effectuation of the terms of this Consent Decr‘ee
and to enter such relicf as may be necessary to abate any UOCA VA violation with respect to

future Federal elections.

13



Datg: October 22, 2010

The undersigned agree to entry of this Consent Decree.

For the Plaintiff:

PATRICK J. FITZGERALD

United States Attorney’
Northern District of Tllinois

By: /s Patrick W, Joknson
PATRICK W. JOHNSON
Assistant United States Attormey
219 South Dearbomn Street
Chicago, lllinois 60604

(312) 353-5327
patrick,johnson2@usdoj.gov

ERIC H. HOLDER, JR.
Attorney Geoeral

THOMAS E. PEREZ
Assistant Attorney General
Civil Rights Division

1l

T. CHRISTIAN HERREN JR.
REBECCA WERTZ

LEMA BASHIR '
JUSTIN WEINSTEIN-TULL
Attorneys, Voting Section

Civil Rights Division

U.S. Department of Justice

950 Pennsylvania Avenue, N.W,
‘Washingten, D.C. 20530
Telephone:  (202) 353-0319
Facsimile:  (202) 307-3961
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Far the Defendants:

LISA MADIGAN ,
Attomey General of Tllinois

State Board of Blections

KATHLEEN KREISEL FLAHAVEN
THOMAS A. IOFPQLO

S. ANN WALLS

Assistant Attorneys General

General Law Burcau

100 W. Randolph Street, 13™ Floor
Chicago, Dlinois 60601

Telephone; (312) 814-3313
Faceimile: (312) 8144425

5O ORDERED this _di_jday of__Vstp444 200,

W, o Hbo

ed Stefed District Judge
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Case: 1:10-cv-06800 Document #: 1 Filed: 10/22/10 Page 1 of 6 PagelD #:1

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff,
Case No.
V.

THE STATE OF ILLINOIS;

THE ILLINOIS STATE BOARD OF
ELECTIONS; and DANIEL WHITE,
Executive Director of the Illinois State
Board of Efections,

Defendants.

R o R R N N N R )

COMPLAINT
The United States of America alleges:

1. This action is brought by the Attorney General on behalf of the United States pursuant to
the Uniformed and Overseas Citizens Absentee Voting Act “UQCAVA™), 42 U.S.C. §§ 1973fF
to 1973f%-7, as amended by the Military and Overseas Voter Empowerment Act, Pub. L. No.
111-84, Subtitle H, §§ 575-589, 123 Stat. 2190, 2318-2335 (2009) (“MOVE Act™). UOCAVA
requires that absent uniformed services voters and overseas voters (“UOCAVA voters”) shall be
permitted “to use absentee registration procedures and to vote by absentee ballot in general,
special, primary, and runoff elections for Federal office.” 42 U.S.C. § 1973ff-1.

2. The Attorney General is authorized to enforce the provisions of UOCAVA, 42 U.S.C.

§ 1973ff-4, and brings this enforcement action to ensure that Illinois’s UOCAVA voters have

sufficient opportunity to receive absentee ballots they have requested in accordance with federal
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jaw and submit marked absente¢ ballots in time to be counted for the November 2, 2010 Federal
general election.

3. This Court has jurisdiction pursuant to 42 U.S.C, § 1973ff-4 and 28 U.5.C. §§ 1345 and
2201.

4. Defendant State of Illinois is responsible for complying with UOCAVA and ensuring that
validly requested absentee ballots are sent to UOCAVA voters in accordance with its terms. 42
U.S.C. §§ 197311, 1973ff-6.

5. Defendant Illinois State Board of Efections is the state body with general supervisory
powers over the administration of election laws in Illinois. 10 IIl. Comp. Stat. 5/1A-1. As such,
the Illinois State Board of Elections is responsible for Illinois’s compliance with UOCAVA.

6. Daniel White is the Executive Director of the Illinois State Board of Elections and is sued
in his official capacity,

7. Pursuant to amendments made by the MOVE Act, Section 102(a)(8)(A) of UOCAVA
requires that states transmit validly requested ballots to UOCAVA Avoters not later than 45 days
before an election for Federal office when the request is received at least 45 days before the
election, unless a hardship exemption is obtained pursuant to Section 102(g) of UDCAVA. 42
U.S.C. § 19731 1(a)(8). Illinois did not seek or obtain a hardship exemption for the November
2, 2010 election.

8. Illinois election officials received timely requests for absentee ballots for the November
2, 2010 Federal general election from voters who are entitled to vote pursuant to the provisions
of UOCAVA.

9. The 45th day before the November 2, 2010 Federal general election was September 18,

2010.
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10. Under lllinois law, ballots from UOCAVA voters postmarked by midnight on the day
before the election will be counted if received by the 14th day following election day. See 10 111
Comp. Stat. 5/20-2; 10 Ill. Comp. Stat. 5/20-2.1. For the November 2, 2010 Federal general
election, ballots from UOCAVA voters must be postmarked by November 1, 2010 and received
by November 16, 2010.

11. Despite the September 18, 2010 deadline mandated by federal law, election officials in at
feast 35 Illinois counties nonetheless failed to transmit ballots by September 18, 2010 to the
UOCAVA voters in those counties who validly requested ballots by that date. Upon information
and belief, 29 of those counties transmitted ballots between 2 and 12 days late, between
September 20 and September 30, 2010. Three counties transmitted ballots on October 4, 2010,
16 days late. Two counties transmitted ballots on October 5, 2010, 17 days late. One county
transmitted ballots on October 8, 2010, 20 days late.

12. Defendants’ failure to transmit absentee ballots at least 45 days in advance of the
November 2, 2010 Federal general election to Illinois’s UOCAVA voters who had requested
ballots by that date constitutes a violation of Section 102(a)(8)(A) of UOCAVA. 42US.C. §
1973fF-1(a)(8XA).

13. Pursuant to amendments made by the MOVE Act, UOCAVA requires that states permit
UQCAVA voters to designate whether they prefer their ballots be transmitted by mail or
electronically and then transmit ballots according to the voter’s preferred method. 42 U.S.C. §§
1973ft-1{a)(7), 1973{F-1(f)(1).

14. Upon information and belief, some Illinois counties did not transmit absentee ballots by
electronic means to UOCAVA voters who timely requested electronic delivery of their ballots,

and instead sent such ballots to voters by postal mail. Accordingly, some Illinois UOCAVA
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voters were not permitted to teceive absentee ballots electronicaily for the November 2, 2010
election.

15. Defendants’ failure to transmit absentee ballots to UOCAVA voters in accordance with
the voters’ requested method of electronic delivery for the November 2, 2010 Federal general
election constitutes a violation of Sections 102(a)(7) and 102(f)(1) of UOCAVA. 42 US.C. §§
1973£f-1(a)(7), 1973£F-1(f)(1).

16. An order of this Court is necessary to require Defendants to take corrective action in
order to protect the rights granted by UOCAVA and to ensure that Illinois’s UOCAVA voters
have sufficient opportunity to receive, mark, and submit their ballots in time to have them
counted for the November 2, 2010 general election for Federal office.

WHEREF ORE, Plaintiff asks this Court to hear this action pursuant to 42 U.S.C.

§ 1973{f-4 and 28 U.S.C. § 1345, and:

(1) Issue a declaratory judgment under 28 U.S.C. § 2201 that the failure of lilinois
election officials to transmit absentee ballots to UOCAVA voters at least 45 days in advance of
the November 2, 2010 general election for Federal office and to transmit absentee ballots
electronically when so requested violates Sections 102(a)(8)(A), 102(a)(7), and 102(f)(1) of
UOCAVA; and

(2) Issue injunctive relief ordering the Defendants, their agents and successors in office,
and all persons acting in concert with them:

(a) To immediately take such steps as are necessary to ensure that UOCAVA
voters who requested electronic delivery of their ballots for the November 2,
2010 general election for Federal office have the opportunity to receive a

ballot by their preferred method of delivery;
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(b) To take such steps as are necessary to ensure that UOCAVA voters have
sufficient opportunity to receive, mark, and submit their ballots in time to
have them counted in the November 2, 2010 generat election for Federal
office;

(c) To take such steps as are necessary to afford UOCAVA voters who are
eligible to participate in 1}linois’s November 2, 2010 general election for
Federal office a reasonable opportunity to leam of this Court’s order;

{(d) To provide reports concerning the transmission, receipt, and counting of
ballots for the November 2, 2010 general election for Federal office pursuant
to this Court’s order; and

(€) To take such other steps as are necessary to ensure that [llinois conducts its
elections in compliance with UOCAVA in future federal elections.

The United States further asks this Court to order such other relief as the interests of

justice may require, together with the costs and disbursements of this action.
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Date: October 22, 2010

PATRICK I. FITZGERALD
United States Attorney
Northern District of Illinois

By: /s/ Patrick W. Johnson
PATRICK W. JOHNSON
Assistant United States Attorney
219 South Dearbarn Street
Chicago, Illinois 60604

(312) 353-5327

patrick johnson2@usdoj.gov
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Respectfully submitted,

ERIC H. HOLDER, JR.
Attorney General

THOMAS E. PEREZ
Assistant Attorney General
Civil Rights Division

{8/ Justin Weinstein-Tull
T. CHRISTIAN HERREN JR.
REBECCA WERTZ
LEMA BASHIR
JUSTIN WEINSTEIN-TULL
Attorneys, Voting Section
Civil Rights Division
U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
Telephone:  (202) 353-0319
Facsimile:  (202) 307-3961
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA, )
)
Plaintiff, )
) Case No. 10-cv-968
v. }
)
THE STATE OF NEW MEXICO and }
NEW MEXICO SECRETARY OF STATE )
MARY HERRERA, in her official capacity, )
)
Defendants. )
)
)
CONSENT DECREF,

Plaintiff United States of America (“United States™) initiated this action against
Defendants to enforce the requirements of the Uniformed and Overseas Citizens Absentee
Voting Act (“UOCAVA™), 42 U.S.C. §§ 1973ff to 1973{f-7. The United States’ Complaint
alleges a violation of UOCAVA arising from the Defendants’ acknowledgement that absentee
ballots from at least six New Mexico counties—Curry, Los Alamos, McKinley, Rio Arriba,
Sandoval, and Taos—were not timely transmitted to absent uniformed services voters and
overseas voters (“UOCAVA voters™) by the 45th day before the November 2, 2010 Federal
general election, as required by UDCAVA. New Mexico concedes that, despite diligent efforts,
ballots were not transmitted to UOCAVA voters in Curry, Los Alamos, McKinley, Rio Arriba,
Sandoval, and Taos Counties by the 45-day deadline established in UOCAVA. Accordingly,
without this Consent Decree, some of New Mexico’s UOCAVA voters will not be provided the
time specified under Federal law to receive, mark, and submit their ballots in time to have those

baliots counted in the November 2, 2010 Federal general election.
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The United States and Defendants, through their respective counsef, have conferred and
agree that this action should be settled without the delay and expense of litigation. The parties
share the goal of providing UOCAVA voters with sufficient opportunity under Federal law to
participate in the November 2, 2010 Federal general election. Accordingly, the parties have

_negotiated in good faith and hereby agree to the entry of this Consent Decree as an appropriate
resolution of the UOCAVA violation alleged by the United States. Accordingly, the United
States and Defendants stipulate and agree that:

1. This action is brought by the Attorney General on behalf of the United States pursuant to
UOCAVA, as amended by the Military and Overseas Voter Empowerment Act, Pub. L. No. 111
84, Subtitle H, §§ 575-589, 123 Stat. 2190, 2318-2335 (2009) (“MOVE Act”). UOCAVA
provides that UOCAVA voters shall be permitted “to use absentee registration procedures and to
vote by absentee ballot in generzl, special, primary, and runoff efections for Federal office.” 42
US.C. § 1973ff-1.

2. The Attorney General is authorized to enforce the provisions of UOCAVA, 42 US.C. §
1973ff-4, and this Court has jurisdiction of this action pursuant to 42 U.S.C. § 1973ff-4 and 28
U.S.C. §§ 1345 and 2201.

3. Defendant State of New Mexico is responsible for complying with UOCAVA and
ensuring that validly requested absentee ballots are sent to UOCAVA voters in accordance with

the statute’s requirements, 42 U.S.C. § 1973{f-1 & 1973{f-6.
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4, Defendant Mary Herrera is New Mexico’s chief state election officer and responsible for
the State’s compliance with UOCAVA. NMSA 1978, § ['.2-1.

5. Section 102(a)(8)(A) of UOCAVA requires that states transmit validly requested ballots
to UOCAVA voters not later than 45 days before an slection for Federal office when the request
is received at least 45 days before the election. 42 U.S.C. § 1973ff-1(a)(8).

6. Failure to transmit absentee ballots to those UOCAVA voters by the 45th day before the
November 2, 2010 Federal general election constitutes a violation of Section 102(a)(8)(A) of
UOCAVA.

7. New Mexico received timely requests for absentee ballots for the November 2, 2010
Federal general election from voters who are entitled to vote pursuant to the provisions of
UOCAVA.

8. The deadline for New Mexico to transmit absentee ballots to UOCAVA voters who had
requested them 45 days before the November 2, 2010 election for federal office was September
18, 2010,

9. Under New Mexico law, ballots from UOCAVA votets must be received by 7 pm on
election day to be counted. NMSA 1978, § 1-6-10(B).

10. Election officials in six New Mexico counties—Curry, Los Alamos, McKinley, Rio
Arriba, Sandoval, and Taos—did not transmit ballots by September 18, 2010 to the UOCAVA
voters in those counties who validly requested ballots by that date. Instead, those ballots were

transmitted to UOCAVA voters two to four days late on September 20-22, 2010. Depending on
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the preference of the voter, the ballots were either sent electronically or mailed by the U.S.
Postal Service. At least 102 ballots were transmitted late, 50 by postal mail.

t1. Defendants’ failure to transmit absentee ballots to UOCAVA voters who requested
ballots 45 days in advance of the November 2, 2010 Federal general election by September 18,
2010, constitutes a violation of Section 102(aX8)(A) of UOCAVA. 42 U.S.C. § 1973fF-

1aXEXA)

12. To ensure that New Mexico’s UOCAVA voters will have sufficient opportunity under
Federal law to receive the absentee ballots they have requested, and to submit marked absentee
ballots in time to be counted for the November 2, 2010 Federal general election, the parties agree
that this Court should enter an order that extends the deadline for receipt of batlots for UOCAVA
voters by four days after the election. Under this extension, absentee bailots from all UOCAVA
voters who requested ballots by September 18, 2010 that are executed and sent by November 2,
2010 and received by 7 pm an November 6, 2010 will be accepted and tabulated in the final
Federal general election results.

WHEREFORE, the parties having freely given their consent, and the terms of the Decree
being fair, reasonable, and consistent with the requirements of UOCAVA, it is hereby
ORDERED, ADJUDGED, AND DECREED that:

(1) To ensure that New Mexico’s UOCAVA voters will have sufficient
opportunity under Federal faw to receive absentee ballots they have requésted,

and to submit marked absentee ballots in time to be counted for the
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November 2, 2010 Federal general election, Defendants shall count as validly
cast ballots in the November 2, 2010 Federal general election all ballots,
including Federal Write-In Absentee Ballots, cast by UOCAVA voters who

‘ requested ballots by September 18, 2010, provided such ballots are executed
and sent by November 2, 2010, received by 7 pm on November 6, 2010, and
are otherwise valid.

(2) To provide an opportunity for UOCAVA voters to leam of this Court’s order,
upon the entry of this Consent Decree, the Defendants shall issue a press
statement for immediate release, posted immediately on New Mexico’s
election information website, and distributed to the Federal Voting Assistance
Program; International Herald Tribune (http://www.iht.com); USA Today
International (http://www.usatoday.com); Military Times Media Group
(cvinch@militarytimes.com); Overseas Vote Foundation
(http://www.overseasvotefoundation.org/intro/); Stars and Stripes
(www.estripes.com); and any other appropriate newspaper or news media.
The news release shall, at a minimum: (a) summarize this order, including
notice that the deadline for receii:ut of all ballots from UOCAVA voters who
requested ballots by September 18, 2010 has been extended to November 6,

2010, and (b) provide appropriate contact information for assistance.
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(3) The Defendants shall provide a report to the United States no later than
October 22, 2010 indicating when and by what means the UOCAVA voters
were given notice of the extension of the receipt deadline for their bailots.

(4) The Defendants shall file a report with this Court no later than December 17,
2010 concerning the number of UOCAV A absentee ballots, received and
counted for the November 2, 2010 general election for Federal office. The
report will set forth the following information, categorized by uniformed
services overseas voters, uniformed services voters within the United States,
and overseas civilian voters:

a. The number of absentee ballots from UOCAVA voters
received by each county before the close of the polls on
November 2, 2010 and counted,;

b. The number of absentee ballots from UOCAVA voters
received and counted by each county after the close of the
polls on November 2, 2010 but prior to 7 pm on November
6, 2010, broken down by county;

c. The number of absentee ballots from UOCAVA voters
received by each county later than 7 pm on November 6,

2010; and
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d. The number of absentee ballots from UOCAVA voters
recgived by each county that were not counted_in the general
election for Federal office, for reasons other than late
receipt.
(5) The Defendants shall take such actions as are necessary to ensure
that UOCAVA vaters shall have a fair and reasonable opportunity
to participate in future Federal elections, including determining the
cause of the late mailed ballots and taking any administrative or
other actions needed to reduce the potential for future UOCAVA
violations arising from New Mexico’s or the individual counties’
election practices, The parties agree to confer on the progress of
these efforts, and Defendants shall provide a status report to the
United States by March 15, 2011,
The Court shall retain jurisdiction over this action through June 30, 2011 to enter such
further relief as may be necessary for the effectuation of the terms of this Consent Decree and to
enter such relief as may be necessary to abate any UOCAVA violation with respect to future

Federal elections caused by New Mexico’s election practices.
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Date: October 12, 2010

The undersigned agree to entry of this Consent Decree.

Far the Plaintiff:
ERIC H. HOLDER, JR.
Attorney General
KENNETH J. GONZALES THOMAS E. PEREZ
United States Attorney Assistant Attorney General
District of New Mexico Civil Rights Division

/s Richard Dellheim
T. CHRISTIAN HERREN JR.

REBECCA WERTZ

RICHARD DELLHEIM
JUSTIN WEINSTEIN-TULL
Attomeys, Voting Section

Civil Rights Division

U.S. Department of Justice

950 Pennsylvania Avenue, N.W,
Washington, D.C. 20530
Telephone:  (202) 305-1734
Facsimile: {202) 307-3961
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For the Defendants:

GARY K. KING
New Mexico Attorney General

/s/ Taniq Maestas
TANIA MAESTAS
Assistant Attorney General
Counsel for the New Mexico Secretary of State
PO Drawer 1508
Santa Fe, New Mexico 87504-1508
Telephone:  (505) 827-6024
Facsimile:  (505) 827-6478

SO ORDERED this 14th day of October, 2010,
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA, )
)
Plaintiff, )
) Case No. 10-cv-968
v. )
)
THE STATE OF NEW MEXICO and )
NEW MEXICO SECRETARY OF STATE )
MARY HERRERA, in her official capacity, )
)
Defendants. )
)
)
COM NT

The United States of America alleges:

1. This action is brought by the Attorney General on behalf of the United States pursuant to
the Uniformed and Overseas Citizens Absentee Voting Act (“UOCAVA™), 42 U.S.C. §§ 1973
to 1973ff-7, as amended by the Military and Overseas Voter Empowerment Act, Pub. L. No.
111-84, Subtitle H, §§ 575-589, 123 Stat. 2190, 2318-2335 (2009) (“MOVE Act”). UOCAVA
requires that absent uniformed services voters and overseas voters (“UOCAVA voters™) shall be
permitted “to use absentee registration procedures and to vote by absentee ballot in general,
special, primary, and runoff elections for Federal office.” 42 U.8.C. § 1973fi-1. Pursuant to
amendments made by the MOVE Act, UOCAVA requires that states transmit absentee ballots to
UOCAVA voters at least 45 days in advance of an election for Federal office when ballot
requests have been received within 45 days of that election, unless the state receives a hardship

exemption pursuant to UOCAVA, 42 US.C. §§ 1973ff-1(a)(8) & (g). New Mexico neither
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sought nor received a hardship waiver under UOCAVA for the November 2, 2010 Federal
general election.

2. The Attorney General is authorized to enforce the provisions of UOCAVA, 42 U.S.C.

§ 1973f1-4, and brings this enforcement action to ensure that New Mexico’s UOCAVA voters
have sufficient time to receive absentee ballots they have requested and submit marked absentee
ballots in time to be counted for the November 2, 2010 Federal general election.

3. This Court has jurisdiction pursuant to 42 U.8.C. § 1973ff-4 and 28 U.S.C. §§ 1345 and
2201.

4, Defendant State of New Mexico is responsible for complying with UOCAVA and
ensuring that validly requested absentee ballots are sent ta UOCAV A voters in accordance with
its terms. 42 U.S.C. §§ 1973ff-1 & 1973ff-6.

5. Defendant Mary Herrera is sued in her official capacity as the New Mexico Secretary of
State. As Secretary 'of State, Herrera is New Mexico’s chief state election officer and
responsible for the State’s compliance with UOCAVA. N.M. Stat. Ann. § 1-2-1.

6. Section 102(a)(8) of UOCAVA requires that states transmit validly requested ballots to
UQCAVA voters not later than 45 days before an election for Federal office when the request is
received at least 45 days before the election, unless a hardship exemption is obtained pursuant to
Section 102(g) of UOCAVA. 42 U.S.C. § 1973ff-1(a)(8). New Mexico did not seck or obtain
any such hardship exemption for the November 2, 2010 election.

7. New Mexico election officials received timely requests for absentee ballots for the
November 2, 2010 Federal general election from voters who are entitled to vote pursuant to the

provisions of UOCAVA,
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8. The 45th day before the November 2, 2010 Federal general election was September 18,
2010.

9. Under New Mexico law, ballots from UOCAVA voters must be received by 7 pm on
election day to be counted. N.M Stat. Ann. § 1-6-10(B).

10. Election officials in six New Mexico counties—Curry, Los Alamos, McKinley, Rio
Atrriba, Sandoval, and Taos—did not transmit ballots by September 18, 2010 to the UOCAVA
voters in those counties who validly requested ballots by that date. Instead, those ballots were
transmitted to UOCAVA voters two to four days late on September 20-22, 2010. Depending on
the preference of the voter, the ballots were either sent electronically or mailed by the U.S. Postal
Service. At least 102 ballots were transmitted late; 50 of those by postal mail.

11. Failure to transmit absentee ballots to the UOCAVA voters in Curry, Los Alamos,
McKinley, Rio Arriba, Sandoval, and Taos Counties 45 days in advance of the November 2,
2010 Federal general election constitutes a violation of Section 102(a)(8}(A) of UOCAVA. 42
US.C. § 1973-1(a)(8)(A).

12. An order of this Court is necessary to require Defendants to take corrective action in
order to protect the rights granted by UOCAVA and to ensure that the UOCAVA voters have
sufficient opportunity to receive, mark, and submit their ballots in time to have them counted for
the November 2, 2010 general election for Federal office.

WHEREFORE, Plaintiff asks this Court to hear this action pursuant to 42 US.C.
§ 1973ff~4 and 28 U.S.C. § 1345, and:
(1) Issue a declaratory judgment under 28 U.S.C. § 2201 that the failure of New Mexico

election officials to send absentee ballots to UOCAVA voters at least 45 days in advance of the
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November 2, 2010 general election for Federal office viofates Section 102(a}(8)}A) of
UOCAVA; and

(2) Issue injunctive relief ordering the Defendants, their agents and successors in office,
and all persons acting in concert with them:

(a) To count as validly cast ballots in the November 2, 2010 general election for
Federal office all ballots cast by UOCAVA voters who requested ballots by
September 18, 2010, provided such ballots are executed by November 2,
2010, received by 7 pm on November 6, 2010, and are otherwise valid;

(b) To take all additional steps as are necessary to ensure that UDCAVA votets
shall have sufficient time to receive, mark, and submit their ballots in time to
have them counted in the November 2, 2010 general election for Federal
office;

(c) To take such steps as are necessary to afford UOCAVA voters who are
eligible to participate in New Mexico’s November 2, 2010 general election for
Federal office a reasonable opportunity to leam of this Court’s order;

(d) To provide a report to the United States concerning the transmission,' receipt,
and counting of ballots for the November 2, 2010 general election for Federal
office pursuant to this Court’s order within 45 days after the election; and

(e) To take such other steps as are necessary to assure that New Mexico conducts
its elections in compliance with UOCAVA in future federal elections.

The United States further asks this Court to order such other relief as the interests of

justice may require, together with the costs and disbursements of this action.
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Date: October 12, 2010
ERIC H. HOLDER, JR.
Attomney General

KENNETH J. GONZALES THOMAS E. PEREZ

United States Attomney Assistant Attorney General
District of New Mexico Civil Rights Division

/sf Richard Deltheim
T. CHRISTIAN HERREN JR.
REBECCA WERTZ
RICHARD DELLHEIM
JUSTIN WEINSTEIN-TULL
Attorneys, Voting Section
Civil Rights Division
U.S. Department of Justice
950 Pennsylvania Avenue, N.W,
Washington, D.C. 20530
Telephone:  (202) 305-1734
Facsimile:  (202) 307-3961
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MEMORANDUM OF AGREEMEE! BETWEEB THE UNITED SI:ATES AND THE
ATE OF KANSAS REGARDIN OMPLIA THE Ul IED AN]

OVERSEAS C NS ABSENTEE

A, Infroduction

This agrecment is entered into between the United States of America, through the United
States Department of Justice (“United States” or “the Department”), and the State of Kansas and
its Secretary of State, Chris Biggs, in his official capacity as Kansas’s chief state election official
(collectively the “State™), to faoilitate the State’s compliance with Section 102(2)(8) of the
Uniformed and Overseas Citizens Absentee Voting Act (“UOCAVA®), 42 U.8.C, §§ 1973fTto
19731f-7, as amended by the Military and Overseas Voter Empowerment Act, Pub. L. No. 111-
84, Subtitle H, §§ 575-589, 123 Stat. 2190, 2318-2335 (2009) (“"MOVE Act™). UOCAVA
provides that absent uniformed services voters and overseas voters (*UOCAVA voters™) shall be
permitted “to use absentee registration procedures and to vote by absentee ballot in genersl,
special, primary, and runoff elections for Pederal office.” 42 U.8.C. § 1973fF-1,

This matter arises out of UOCAVA’s requirement, pursuant to an amendment by the
MOVE Act, that States transmit absentee ballots at least 45 days before an election for Federal
office to eligible UOCAVA voters who have requested them by that date. 42 U.S.C. § 1973F-
1{2)(8). For the November 2, 2010 Fedezal general election, September 18, 2010 was the
deadline for States to transmit such ballots. After that date, the State informed the Department
that several Kansas counties failed to send ballots by the deadline, On that basis, the Department
of Justice notified Kansas that the State was in violation of UOCAVA for the upcoming Pederal
general election, and a lawsuit to enforce UOCAVA had been authorized. The State has now
certified that 7 Kensas countics failed to teansmit ballots by the September 18 deadline, The
Kansas Secretary of State directed the counties in which a vxolatlon of UOCAVA occurred to take
remedial action.

The United States and the State, through their respective counsel, have conferred and
agree that this matter should be resolved without the burden and expense of litigation. The
parties share the goal of ensuring that Kansas’s UOCAVA voters will have sufficient opportunity
to recelve the ebsentse ballots they have requested and subsmit marked absentee ballots in time
for them to count in the November 2, 2010 Federal general election and in fiture Federal generat
.clections, As consideration for this Agreement, the United States has agreed to forgo litigation,
subject to compliance with the terms of this Agreement, The parties have negotiated in good
faith and hereby enter into this Agreement as an appropriate resolution of the UOCAVA claim
raised by the United States,

B, Recl
The United States and the State stipﬁlate and agree that:
1. . 'The United States District Court for the District of Kansas has jurisdiction to

enforce provisions of UDCAVA, 42 U.S.C. §§ 1973ff to 197311-7, and the Federal
Court would have jurisdiction over an action brought by the Umted States to
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enforce the terms of this Agreement pursuant to 42 U.S.C. § 19734 and 28
U.8.C. §§ 1345 and 2201(a).

The United States Attomey Oeneral is authorized to enforce the provisions uf
UOCAVA, 42 US.C. § 197354,

The State of Kansas is responsible for complying with UOCAVA, and ensuring
that validly-requested sbsentee ballots are sent to UOCAVA voters in accordance
with its terms. 42 U.S.C. § 1973F-1,

Chris Biggs is the Secretary of State of the State of Kansas, In that position,
Secretary Biggs is the chief state election officlal for Kansas, and is responsible
for administering the Kansas military-and overseas voters act (*Kansas act”),
which implements UOCAVA. See KAN. STAT, ANN, §§ 25-2504, 25-1223, 25-
1226. The Sccrotary of State is authorized to “to make such rules and regulations
as he may deem necessary to carry out the provisions” of the Kansas act, KAN.
STAT. ANN, § 25-1225. Secretary Biggs ig authorized by Xansas law to “utilize
the services of such election officials and county officers for such purposes and to
such extent as the secretary of state may deem appropnate” to fulfill his duties,
KAN, STAT. ANN. § 35-1223(b). The “intent and purpose” of the Kansas act is “to
provide election proceduire which will conform with that preseribed by the federal
act [UOCAVA]"” KAN, STAT. ANN. § 25-1226,

Section lOZ(a)(B)(A) of UOCAVA requires that States transmit validly requested
ballots ta UOCAVA voters.not later than 45 days before an election for Federal
office when the request is recelved at least 45 days before the election, 42 U.S.C.
§ 1973f5-1(a)(B)A).

Kansas election officials received requests for absentee ballots for thie November
2,2010 Federal general election from voters who are entitled te vote pursuent to
the provisions of UOCAVA by September 18, 2010,

In 7 of the State’s 105 counties, election officials failed to send ballots by
September 18 o UOCAVA voters who had requested them by that day.
Specifically, Marshall (4 ballots) and Finney (24 ballots) Counties did not send
their ballots until September 20, 2010; Jackson (19 ballots), Hamilton (2 ballots),
and Wabaunsee (5 ballots) Counties did not send their ballots until September 22,
2010; Bllis County did not mail its 26 ballots until September 24, 2010; and
Stevens County did not mail its 1 ballot until Octeber 4, 2010.

Under Kan, Stat. Ann. § 25-1221, absentce ballots cast by TFOCAVA voters in
Kansas must be received by the close of polls on Election Day. See KAN, STAT,
ANN, § 25-1221, The Secretary of State maintains that it is within his authority as
the State’s chief election officer to extend the State’s deadline for return of baliots
if doing 50 is necessary to remedy a violation of Federal law.
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The State’s failure to transmit absentee ballots to UQCAVA voters by the 45th day
before the November 2, 2010 Pederal general electlon constitutes a violation of
102(a)(8)(A) of UOCAVA. The United States asserts that, absent the actions
described herein to remedy the admitted violation, United States citizens
protected under UOCAVA would be deprived of a sufficient opportunity to vote in
that election, in violation of UOCAVA.

The United States and the Office of the Kansas Secretery of State have engaged in
extensive discussions following the September 18th deadline and have reached an
agreement on & series of actlons to be taken by the State to ensure compliance
with Section lOl(a)(B)(A) of UQCAVA and to provide UOCAVA voters sufficient
opportumty to receive, mark and return the absentee ballots they have requested
in time for them to count in the November 2, 2010 Federal general election. Ttis
the intent of the State and the United Stetes that the State immediately underiake
and complete the actions set forth in this Agreement,

C.  Terms of Agreement

Now, therefore, for full and adequate consideration given and received, the United States
and the State agres that: .

1.

The State shall take all necessary actions to ensure that each of its counties provides
at least 45 days for the transmission, execution, and return of ballots to all qualified
UOCAVA voters who requesied absentee ballots on or before September 18, 2010.

Those actions include, but ate not limited to, the following;: (a) issuing directives to

-officials in each county where ballots were sent late to delay the completion of their

canvassing until at least 45 days after the absentee ballots were sent, and (b) ordering
election officials in such counties to count as validly cast ballots in the November 2,
2010 Federal general election all ballots from those UOCAVA voters who requested
them by September 18, 2010, provided such ballots are executed and sent by
November 2, 2010, received by the date of the applicable extended receipt deadline,
and are otherwise valid.

The State shall take all necessary steps to provide affected UOCAVA voters a
reasonable opportunity to learn of the terms of this Agreement as they apply
individually to such voters, Such notice shall occur by telephone, facsimile,

. or e-mail where such contact information is available. Othorwise, a written

notice will be mailed to each affected voter” The notice shall, at minimum: (a)
explain that the deadline for the voter’s ballot to be executed and gent is
November 2, 2010; (b) explain the new extended deadline for receipt of the
affected voter’s ballot; and (c) provide appropriate contact information for
assistance at the relevant election office.

The State shall provide a report to the United States Department of Justice no
later than October 18, 2010 conceming the transmittal of UDCAVA absentes
ballots, The report shall (8) certify when ballots were transmitted inall -
counties that failed to transmit ballots by September 18, 2010, to eligible

3
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UOCAVA- voters who had requested them by that date, and (b) certify that in
each of the State’s other countles, absentee ballots were transmitted on or
before September 18, 2010, to all eligible UOCAVA voters whose applications
for ballots were received by that date. The report shall specify for each county
that transmitted ballots after the deadline the number of requests received, the
number of UQOCAVA absentee ballots transmitted, and the method of
trangmittal,

4, The State shall provide a report to the United States Department of Justice no
later than Dacember 17, 2010, concerning the absentee ballots sent to
UOCAVA voters and in each county that failed to transmit ballots by the
September 18™ deadline. For each such county, the report will set forth the
following information regarding voters who were sent ballots late ("affected
UOCAVA voters”), categorized by uniformed services overseas voters,
uniformed services voters within the United States, and overseas civilian
vaters:

a. The number of absentee ballots from affected UOCAVA
voters received before the close of the polls on November 2,
2010 and counted;

b.  The number of absentee ballots from affected UOCAVA
voters received and counted after the close of the polls on
November 2, 2010 but prior to the expiration of the extended
deadline for receipt of ballots;

. The number of absentee ballots from affected UOCAVA
voters received after the extended deadline for receiving them;

d.  The number of absentee ballats from affected UOCAVA
yoters received but that were not counted jn the general \
election for Federal office for reasons other than late receipt;

e.  Tho number of ballots from affected UOCAVA voters
that were not retumed; and

f. ‘The number of ballots from affected UOCAVA voters
that were returned as undeliverable by the United States Postal
Service,

5. ‘The State shall take all necessary actions to ensure that its UOCAVA voters
- shall have a fair and reasonable opportunity to participate in future Federal
elections, including determining the cause of the late mailed ballots for the
November 2, 2010 Pederal general election and taking any administrative or
other actions needed to reduce the potential for futare UQOCAVA violations
arising from Kansas’s or the individual counties’ election practices. The

4
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parties agree to confer on the progress of these offorts, and the State shalt
provide a status report to the Unlted States by March 15, 2011,

D. Term

The State’s obligations under this Agreement shall commence immmediately and shall
expire in their entirety on June 30, 2011,

E. Enforcement

The terms of this Agreement are intended to resolve the violation of Section 102(a)(8) of
UGCAVA arising from the fajlure to mail ballots by September 18, 2010 to eligible UOCAVA
voters who bad requested them by that date. In the event the State fails in any manner to comply
with the termns of this Agreement, this Agreement is enforecable immediately in United States
District Court for the District of Kansas as set forth above. In such event, the United States also
may take any other actions required to enforce Section 102(a)(8) of UOCAVA in the United
States District Court, including seeking appropriate relief as a substitute for or in addition to the
actions which are the subject of this Agreement. Nothing in this Agreement precludes the United
States from taking appropriate enforcement action against the State for any other violatlons of
UOCAVA that are not the subject of this Agreement.

F. Geperal

This Agreément is binding on the parties and theit successors in office, The partles agree
to the admissibility of this Agreement without objection in any subsequent proceeding for its
enforcement or other action filed to cnforce Section 102(a)(8) of UDCAVA,
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The undersigned enter into this Agreement this _l_S_'_“day of Qctaber, 2010;

FOR THE UNITED STATES:

THOMAS E. PEREZ
Assistant Attorney General
Civil Rights Division

Qs

T. QHRISTIAN HERREN JR.
REBECCA J. WERTZ

ABEBL GOMEZ -

JANIE ALLISON SITTON
RISA BERKOWER
Attomeys, Voting Section
Civil Rights Division

United States Department of Justice
950 Pennsylvania Ave., NW
Room NWB-7254
Washington, DC 20530
Phone: (202) 305-4143

Fax: (202) 307-3961
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FOR THE STATE OF KANSAS AND THE KANSAS SECRETARY OF STATE:

Topeka, KS 6661271594
(785) 296-4564
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State of Mississippi
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U.S. Department of Justice
_Civil Rights Division

Voting Section - NWB X
950 Panngpvania Ave, NW
Washington, DC 20530

October 15, 2010

VIA EMAIL AND FIRST CLASS MAIL

The Honorable C. Delbert Hosemeann, Jr.
Secretary of State

P.O.Box 136

Jackson, Mississippi 39205-0136

Dear Secretary Hosemann:

This letter confirms the steps your office (“the Secretary™ or “the Secretary’s Office™) has
indicated it will take to remedy the State of Mississippi's violation of Section 102(a)(8) of the
Uniformed and Overseas Citizens Absentee Voting Act (“UOCAVA™), 42 U.S.C. §§ 1973fF to
1973£f-7. UOCAVA provides that absent uniformed services voters and overseas voters
(“UOCAVA voters”) shall be permitted “to use absentee registration procedures and to vote by
absentee ballot in generel, special, primary, and runoff elections for Federal office.” 42 U.S.C. §
1973ff-1. Pursuant to amendments by the Military and Overseas Voter Bmpowerment Act, Pub.
L. No. 111-84, Subtitle H, §§ 575-589, 123 Stat. 2190, 2318-2335 (2009} ("MOVE Act”),
UOCAVA also provides that UOCAVA voters who request an absentee ballot at least 45 days
prior to a federal election are to be sent ballots (by mail or electronically) no later than 45 days
before the election. 42 U.S.C. § 1973f-1(a)}(B)(A). For the November 2, 2010 Federal general
election the 45 day deadline for sending UGCAVA baliots fell on September 18, 2010.

Following inquiries from the Department of Justice (“the Department”) regarding
Mississippi’s compliance with Section 102(a)(8)(A) of UOCAVA, the Secretary’s Office
reported that the ballots of 228 UOCAVA voters from 22 Mississippi counties who had
requested ballots on or before September 18, 2010 were not sent out at least 45 days before the
November 2, 2010 election. After discovering the failure of these 22 counties to timely send
absentee ballots to UOCAVA voters, the Secretary ensured that all late UODCAVA ballots were
transmitted to the voters by September 22, 2010.

The Secretary has advised that UOCAVA voters in the 22 courties will receive additional
time to submit their ballots. Mississippi law requires that ballots of absentee vaters be received
by election officigls by 5:00 p.m. the day prior to the election. Miss. Code Aon. § 23-15-637. A
Mississippi Administrative Rule filed May 11, 2007, requires ballots of overseas active-duty
military voters to be received by election officials by 7:00 p.m. on the day of the election.
However, the Secretary, through the authority granted by Miss. Code Ann. § 23-15-701, S.B. No.
2642 (2010), and Miss. Code Ann, § 25-43-1.101, has promulgated a Temporary Administrative
Rule, filed October 7, 2010, which extends the deadline for receipt of UDCAVA ballots in the
affected counties to 7:00 p.m. on November 8, 2010 and instructs election officials in the
affected counties to count the ballots of all UOCAVA voters if the ballots are received before 7
p-m. on November 8, 2010. The Ociober 7, 2010 Administrative Rule was submitted to the
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Attorney General for review pursuant to Section 5 of the Voting Rights Act, 42 U.58.C. 1973c,
and on October 15, 2010 the Attomey General interposed 1o objection to the change. A copy of
the determination letter is enclosed.

The Secretary’s Office has agreed to contact the 228 UCCAVA voters by email,
telephone, or express mail to advise them that their ballots will be accepted until 7:00 p.m. on
November 8, 2010. The Secretary’s Office will also provide these voters with the appropriate
contact information for election officials who can assist them with any voting-related questions
or concerns they may have. The Secrstary’s Office will also distribute a press release and posta
notice on its website that will describe the ballot receipt deadline extension.

In addition, the Secretary has agreed to keep the Department apprised of its efforts to
remedy the aforementioned UOCAVA violations by, no later than December 1, 2010, reporting
to the Department the following: the number of the affected UOCAVA ballots returned; the date
each ballot was received; and whether the ballots were counted.

Fmally, the Secretary will take all necessary actions to assure that UOCAVA voters shall
have a fair and reasonable opportunity to participate in future Federal elections, including
determining the cause of the late mailed ballots and takmg any administrative or other actions to
eliminate the potential for future UOCAVA violations arising from Mississippi’s of the
individual counties’ election practices. The Secretary also has agreed to submit a report
identifying the causes of the late mailed ballots to UGCAVA voters and detailing the progress of
the State’s remedial efforts to the Department by May 16, 2011,

These measures have been undertaken by the State to remedy the late transmission of the
ballots of UQCAVA voters who submitted absentee ballot requests by September 18,2010, If -
each of these measures is fully implemented, they will provide an appropriate remedy for the
UOCAVA violation associated with the late transmission of the UOCAVA ballots for the
November 2, 2010 general election.

We appreciate your cooperation in our efforts to enforce UOCAVA and the MOVE Act.

Sinc . 1y,

ian Herren, Jr.
, Voting Section

Eaclosure

ce:  Corey Wilson, Chief of Staff, Office of the Secretary of State
Liz Bolin, Senior Attorney, Office of the Secretary of State, Elections Division
Margarette L. Meeks, Special Assistant Attomney General
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U.S. Department of Justice
Civil Rights Division
TCH:RSB:RPL:TAL:tst Voling Sectton - NW8
DJ 166-012-3 950 Permsyivania Avervz, N

2010-4057 Washington, DC 20530

October 15, 2010

Margarette L. Meeks, Esq.

Special Assistant Attorney General
P.O.Box 220 ~ -

Jackson, Mississippi 39205-0220

Dear Ms. Meeks:

This refers to the 2007 administrative rule, filed on May 11, 2007, regarding the Secretary
of State’s exercise of emergency powers concerning absentee voting and registration of military
personne! and the Secretary of State’s temporary administrative rule, filed on Qctober 7, 2010,
for the extension of the deadline to receive UOCAVA absentee ballots for the November 2,

2010, general election in specified counties for the State of Mississippi, submitted to the
Attormey General pursuant to Section 5 of the Voting Rights Act of 1965, 42 U.5.C. 1973c. We
received your submission on October 8, 2010. '

On October 11, 2006, the Attorney General interposed no objection to the change
contained in the 2007 administrative rule. (A copy of our letter is enclosed.) Accordingly, no
further determination by the Attomey General is tequired or appropriate under Section 5.
Pro;:gdmes for the Administration of Section 5 of the Voting Rights Act of 1965, 28 CF.R.
51.35.

The Attorney General does not interpose any objection to the remaining specified change,
However, we note that Section 5 expressly provides that the failure of the Attorney Generalto -
object does not bar subsequent litigation to enjoin the enforcement of the change. In addition, as
authorized by Section 5, we reserve the right to reexamine this submission if additional
information that would otherwise require an objection comes to our attention during the
remainder of the sixty-day review period. 28 C.F.R.51.41 and 51.43.

€, T Christian Herren, Ir.
Chief, Voting Section
Enclosure
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State of Nevada
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U.S. Department of Justice
Civil Rights Division

Voring Secticn < NWB
950 Parnuylvania Ave, NW
Waoskington, DC 20530

October 4, 2010
VIA EMAIL AND FACSIMILE

The Honorable Ross Miller
Secretary of State

101 North Carson Street, Suite 3
Carson City, Nevada 89701

Dear Secretary Miller:

This letter confirms the steps your office (“the Secrétary” or “the Secretary’s Office™) has
indicated it will take to remedy the State of Nevada's violation of Section 102(a)(8) of the
Uniformed and Overseas Citizens Absentee Voting Act (“UOCAVA™), 42 U.8.C. §§ 1973ff to
19737, UOCAVA provides that absent uniformed services voters and overseas voters
(“UOCAVA voters™) shall be permitted “to use absentee registration procedures and to vote by
absentee ballot in general, special, primary, and runoff elections for Federal office.” 42U.8.C. §
1973ff-1. Pursuant to amendments by the Military and Overseas Voter Empowerment Act, Pub.
L. No. 111-84, Subtitle H, §§ 575-589, 123 Stat. 2190, 2318-2335 (2009) (*"MOVE Act™),
UQCAVA also provides that UOCAVA voters who request an absentee ballot at least 45 days
prior to a federal election are to be sent ballots (by mail or electronically) no later than 45 days
before the election. 42 U.8.C. § 1973£f-1(a)(8). For the November 2, 2010 Federal general
election the 45 day deadline for sending UOCAVA ballots fell on September 18, 2010.

Following inguiries from the Department of Justice (“the Department™) regarding
Nevada’s compliance with Section 102(a)(8) of UOCAVA, the Secretary’s office reported that
the ballots of 34 UOCAVA voters from Elko County who had requested ballots on or before
September 18, 2010 were not sent out at lsast 45 days before the November 2, 2010 election.
After discovering Elko County’s failure to timely send absentee ballots to UOCAVA voters, the
Secretary ensured that the affected Elko County UOCAVA voters were sent absentee ballots by
emai] or expedited mail, and all of the ballots were sent to voters by September 23, 2010.
Absentee ballots in Nevada are normally mailed by first-class U.5. mail. Nev. Rev. Stat. §
239.323(1). The Secretary also directed the Elko County Clerk’s Office to contact the affected
UOCAVA voters to confirm that their ballots have been received and to advise the voters of the
different methods available to return the ballot. The Secretary has advised that as of this date, 4
of these Elko County voters have retumed their ballots to the County Clerk.

In addition, the Secretary has advised that the affected Elko County UOCAVA vaters
will receive additional time to submit their ballots and will receive notice of the additiohal time.
Nevada law provides that all absentee ballots must be received by elections officials prior to 7
p.m. on election day if they are to be accepted. Nev. Rey. Stat, § 293.317. However, the
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" Secretary, through the authority granted by Nevada Revised Statutes § 293.247, has drafied and
provided us with a regulation, instructing the Elko County clerk to count the ballots of
TOCAVA voters who requested ballots on or before September 18, 2010 if the ballots are
received before S p.m. on November 8, 2010, which provides six additional days for receipt of
the ballots. The regulation will become effective once approved by the Governor’s office.

The Secretary will alzo afford eligible UOCAVA voters a reasonable opportunity to leamn
of the remedial measures by giving notice to the affected Elko County UOCAVA voters that; (1)
the deadline for the ballots to be executed and sent is November 2, 2010; and (2) the deadline for
receipt of ballots from such voters has been extended to 5 p.m. on November 8, 2010. Such
notices will include appropriate contact information within the Secretary’s office for assistance
and will be delivered telephonically and/or via the method used to send the voter’s absentee
ballot. -

In addition, the Secretary will also keep the Department apprised of its efforts to remedy
the aforementioned UOCAV A violations by: (1) informing the Department how and when each
voter was notified of the remedial measures, by October 15, 2010; and (2) informing the
Department of the number of Elko County UGCAVA ballots returned, when each ballot was
received and whether the ballots were counted, no later than December 1, 2010,

These measures have been undertaken by the State to remedy the late transmission of the
ballots of Elko County UOCAVA voters who submitted absentee ballot requests by September
18, 2010. If each of these measures is fully implemented, they will provide an appropriate
remedy for the UOCAVA violation associated with the late transmission of the Elko County
UQCAVA ballots for the November 2, 2010 general election.

We appreciate your cooperation in our efforts to enforce UOCAVA and the MOVE Act.

Sinc%ely,

Her ¥

oting Section

oc: ' Nicole Lamboley, Chief Deputy Secretary of State
Matt Griffin, Deputy Secretary of State for Elections
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State of North Dakota
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U.S. Department of Justice
Civil Rights Division

Foting Scction - NWB .
950 Pernsylvonia Ave, NW

Washington, DC 20530
October 8, 2010
VIA EMAIL AND FACSIMILE
The Honorable Alvin A, Jaeger
Secretary of State
State of North Dakota
600 E Boulevard Ave.

Dept. 108, 1* Floor
Bismarck, ND 58505-0500

Dear Secretary Jaeger:

This letter confirms the steps your office (“the Secretary” or “the Secretary’s Office™) has
indicated it will take to remedy the State of North Dakota’s violation of Section 102(a)(8) of the
Uniformed and Overseas Citizens Absentee Voting Act (“UOCAVA™), 42 U.S.C. §§ 1973ff to
1973ff-7. UOCAVA provides that absent uniformed services voters and overseas voters

(“UOCAVA voters”) shall be permitted “to use absentee registration procedures and to vote by
absentee ballot in general, special, primary, and runoff elections for Federal office.” 42 U.S.C. §
1973ff-1. Pursuant to amendments by the Military and Overseas Voter Empowerment Act, Pub.
L. No. 111-84, Subtitle H, §§ 575-589, 123 Stat. 2150, 2318-2335 (2009) (“MOVE Act™),
UOCAVA also provides that UOCAVA voters wiio request an absentee ballot at least 45 days
prior to & federal election are to be sent ballots (by mail or electronically) no later than 45 days
before the election: 42 U.S.C. § 1973fF1(a)(8). For the November 2, 2010 Federal general
election the 45 day deadline for sending UOCAV A ballots fell on September 18, 2010,

Following inquiries from the Department of Justice (“the Department™) regarding North
Dakota’s compliance with Section 102(a)(8) of UOCAVA, the Secretary’s office reported that
the ballots of 52 UOCAVA voters from 13 North Dakota counties who had requested ballots on
or before September 18, 2010 were not sent out at least 45 days before the November 2, 2010
election. Afier discovering the failure of these 13 counties to timely send absentee batlots to
UOCAVA voters, the Secretary urged the counties to mail the ballots, and ensured !ha.t all
UOCAVA ballots were transmlttcd to the voters by September 24, 2010.

North Dakota canvassing boards are required to meet to canvass the elecl:on results “not
earlier than the third day following each election, but not later than six days sfter each election.”
N.D. Cent. Code Ann. § 16.1-15-17 (West 2009). Accordingly, the state’s UOCAVA voters,
whose absentee ballot envelopes are postmarked before the election date, have a three to six day
window to return their ballots after election day. The Secretary has confirmed that 12 counties
that failed to meet the UQCAVA ballot mailing deadline have set November 8, 2010 as the
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meeting date for their canvassing boards, thus guaranteeing that the ballots of the affected
UOCAVA voters will have a minimum 45 day ballot transit time. The thirteenth county,
Cavalier County, has affirmed that it will hold the canvassing meeting on November 8, 2010
only if its one UOCAVA voter has not returned his or her ballot before election day,

The Secretary’s Office has contacted the affected UOCA VA, voters by e-mail or mail to
advise them that their ballots will be accepted until November 8, 2010, if they are postmarked
before election day. The Secretary’s Office has also provided these voters with the appropriate
contact information for election officials who can assist them with any voting-related questions
or concerns they may have. ’

In addition, the Secretary has agreed to keep the Department apprised of its efforts to
remedy the dforementioned UOCAVA violations by informing the Department, no later than
December 1, 2010, of the number of the affected UQCAVA ballots returned, the date each ballot
was received, and whether the ballots were counted.

Finally, the Secretary will take all necessary actions to assure that UOCAVA voters shall
have a fair and reasoriable opportunity to participate in future Federal elections, including
determining the cause of the late mailed ballots and taking any administrative or other actions to
eliminate the potential for future UOCAVA violations arising from North Dakota’s or the
individual counties’ election practices. The Secretary also has agreed submit a report identifying
the causes of the late mailed ballots to UQCAVA voters and detailing the progress of the State’s
remedial efforts to the Department by-May 15, 2011. -

These measures have been undertaken by the State to remedy the late transmission of the
ballots of UOCAVA voters who submitted absentee ballot requests by ScptcmbeniB, 2010. If
each of these measures is fully implemented, they will provide an appropriate remedy for the
UOCAVA violation associated with the ate transmission of the UOCAVA ballots for the
November 2, 2010 geneml election.

We appreciate your cooperation in our efforts to enforce UOCAVA and 1he‘MOVE Act.,

cc:  Jim Silrum, Deputy Secretary of State
John Fox, Assistant Attorney General
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Case 3:08-cv-00709-RLW Document 75 Filed 12/14/10 Page 1 of 6

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

Richmond Division
UNITED STATES OF AMERICA, )
)
Plaintiff, )
}
) Case No. 3:08CV709
v, )
}
JEAN CUNNINGHAM, ctal,, )
)
Defendants. )
)
)

CONSENT DECREE

Plaintiff United States of America initiated this action to enforce the requirements of the
Uniformed and Overseas Citizens Absentee Voting Act of 1986 (“UOCAVA™), 42 US.C. §§
1973 to 1973ff-6. On Ocmbel: 15, 2009, this Court entered an order finding that the
Commonwealth of Virginia and the Virginia State Board of Elections (“Defendants™) violated
UOCAVA by failing to mail timely-requested absentee ballotz to UOCAVA voters 30 days or
more before the November 4, 2008 general federat election, and ordered the Defendants to count
as validly-cast all timely-requested, but late-mailed and otherwise-valid absentee hatlots that
were received by local electoral boards and registrars within 30 days of the close of polls on
November 4, 2008.

On September 10, 2010, this Court ordered the parties to discuss “the creation of an
appropriate, functional future compliance plan.” Order on Perm, Rel. at 4. Accordingly, the
parties horeby agree ta the entry of this Consent Decree to resolve this action, and stipulate as

follows:
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1, Defendant Commonwealth of Virginia is obligated to comply with UOCAVA
which, following the Court’s Order, has been amended by the Military and Overseas Voter
Empowerment Act, Pub. L. 11184, §§ 577 to 582, 583(a), 584 to 587, 123 Stat. 2318 (2009)
(“MOVE Act").

2. The adoption of certain monitoring, reporting, and training procedures for a
limited period is appropriate to ensure the Defendants’ ongoing compliance with UOCAVA.

3 The adoption of additional safeguards is appropriate to ensure ongoing UOCAVA
compliance should absentee ballots not be sent by dates prescribed by federal law,

4, This Consent Decree is final and binding as to all issues resolved herein.

WHEREFORE, the parties having freely given their consent, and the terms of the
Consent Decree being fair, reasonable, and consistent with the requirements of UOCAVA, itis
hereby ORDERED, ADJUDGED, and DECREED that:

1. Because UOCAVA enforcement depends on timely and accurate information
about the extent of compliance in each of the Commonwealth’s political subdivisions,
Defendants shall adopt procedures designed to determine Statewide UOCAVA compliance.
Accordingly, the Defendants shall: l

()  Beginning the 50th day prior to each federal e}enticm. survey cach Virginia
locality to determine (1) whether the localities have received their printed absentee ballots
sufficiently ahead of the 45-day mailing deadlinc to transmit these ballots as required by
UOCAVA, (2) whether the localities anticipate any difficultics or situations that would prevent
them from transmitting ballots to stateside uniformed services voters and their spouses and
dependents, overseas uniformed scrvices voters and their spouses and dependents, and overscas

civilian voters as required by UOCA VA, and (3) whether it would be appropriate for the
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Defendants to provide additional support to any Virginia localities to ensure that they meet the
approprigte deadlines under UOCAVA;

(b)  obtain written or electronic certifications, in a format agreed to by the
parties, of the number of absentee ballot applications received in each Virginia locality on or
before the 45th day before each federal election from stateside uniformed services voters and
their spouses and dependents, overseas uniformed services voters and their spouses and
dependents, and overseas civilian voters, entitled to vote pursuant to UDCAVA; the date on
which the printed absentee ballots were received in each geneﬂ registrar’s office; the date on
which the general :egisira.r began sending absentee ballots to such UOCAVA voters; and the date
on which the general reglstrar completed the sending of absentee ballots to such UOCAVA
voters;

(c)  compile the data provided by the Virginia Jocalities described in paragraph
1(b) into & spreadsheet format devised in consultation with t.he United States, and transmit such
spreadsheet and forms, by facsimile or other clectronic means, to counsel for the United States
1o later than 5:00 pm on the 44th day before each federal election;

(d) forward to counsel for the United States copies of the written or electronic
report from the local electora! boards to the State Board of Elections required under Va. Code
Ann. §24.2-612 immediately upon receipt of said report;

() abtain written or electronic certiﬁcations; in a format agreed to by the
pirties, of the number of absentee baliot applicatlons received in each Virginia locality after the
45th day and on or before the 30th day before each foderal election from stateside uniformed
services voters and their spouses and dependents, overseas uniformed services voters and their

spouses and dependents, and overseas civilian voters, entitled to vote pursuant to UOCAVA; the
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date on which the general registrar began sending absentee bellots to such UOCAVA voters; and
the date on which the gencral registrar completed the sending of absentee ballots to such
UQCAVA voters;

()  compile the data provided by the Virginia localities described in paragraph
1(e) into a spreadshect format devised in consultation with the United States, and transmit such
spreadshect and forms, by facsimile or other electranic means, to counsel for the United States
no later than 5:00 pm on the 29th day before each federal election;

(g)  certify In writing to counsel for the United States that all of the data
reported pursuant to paragraph 1 of this Decree is accurate to the best of its knowledge.

2. Prior to each federal election cycle, Defendants shall use all reasonable effort to
train at least one election official from each local electoral board or general registrar’s office in
Virginia on the requirements of UOCAVA, as amended by the MOVE Act, and the need te send
absentes ballots to UOCAVA voters in a timely manner. Such training shall include instructions
on the provisions of this Consent Decree, including the monitoring and reporting requirements,
and of all Virginia laws and procedures goveming voting by UDCAVA voters, including those
pertaining to use of the Federal write-in absentee ballot (“FWAB”). Defendants shall provide
copies of such training materials to counsel for the United States prior to their use for ﬁining
Virginia local election officials.

3. If, during the time period covered by this Consent Decree, it becomes apparent
that any general registrar will be unable to transmit regular absentee ballots to UOCAVA vaters
by the 45th day before a federal election as required by thse MOVE Act, the Defendants shall
ensure that sach UOCAVA voter entitled 1o an absentee ballot shall be sent a FWAB, which

shall be transmitted no later than the 45th day before the federal election. The FWAB shall be
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accompanied by instructions for completing end returning it, and a complete and accurate listing
of relevant candidates, offices, and batiot pmpositions for which the voter is eligible to vote, if
available, as well as instructions for acquiring such infonmation via the internet and toll-free
telephonc access. The Defendants shall further ensure that regular absentee ballots ere sent to
affected voters as soon as practicable. ‘

4, For all Virginia locelities that transmitted ahsentes ballots to stateside uniformed
services voters and their spouscs and dependents, overscas uniformed services voters and their
spouses and dependents, and overseas clvilian voters later than UOCAVA's deadiines ln 2008
and 20190, the Defendants shall conduct reviews of their operational procedures to determine the
sources of their failures, and shall address any failures identified with appropriate training, to be
developed in consultation with the Department of Justice.

5, The monitoring, reporting, and tralning provisions contained in Paragraphs { and
2 shall remain in effect through December 31, 2012, uniess extended by written agreement of the
parties.

6. The Defendants shall submit the changes resulting from this Consent Decree for
review under Section 5 of the Voting Rights Act of 1965, 42 U.S.C, § 1973¢.

7. Nothing in this Consent Decree shall be construed as waiving any of the
Commonwealth of Virginia's obligations under UOCAVA or the MOVE Act.

8. The Court shall retsin jurisdiction over this action to enter such further relief as

may be necessary for the effectuation of the terms of this Consent Decree,
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Date: Deeomtnri— to,wc

Respectfully submitted,

FOR THE UNITED STATES:

THOMAS E. PEREZ

ASSISTANT ATTORNEY GENERAL

NEIL H, MACBRIDE
UNITED STATES ATTORNEY

BIN PERRIN MEIER
Assiatant United States Attorney

T. CHRISTIAN HERREN, JR,
REBECCA J. WERTZ

RICHARD DELLHEIM

LEMA BASHIR

Attorneys )

United States Depariment of Justice
Civil Rights Division, Voting Section
950 Pennsylvania Ave., NW

Room NWB-7254

Washington, D.C. 20530

Phone; (202) 305-1734

Fax: (202) 307-396!
rebecca.j.weriz@usdoj.gov
richard.deltheim@usdoj.gov
lema.bashir@usdoj.gov

FOR DEFENDANTS:

Yot Sp

J(OBERT A. DYB
ThompsonMcMulldn, P.C,
100 Shackoe Stip
Richmond, Virginia 23219
804-698-6248 direct dial
804-780-1813 facsimile
rdybing@t-mlaw.com

ACCEPTED AND AGREED:

1
. Od WY,
COMMONWEALTH GF VIRGINIA
STATE BOARD OF ELECTIONS

.4
Richard L. Williams
United States District Judge
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The CHAIRMAN. And thank you for your testimony.

At this time, we will start the questioning with 5 minutes apiece,
and I will start the questioning.

You said that tens of thousands of soldiers were able to vote as
a result of these efforts. How many were not able to vote despite
these efforts?

Mr. PEREZ. That is what we are looking at now, Mr. Chairman.

The CHAIRMAN. Would that be in the range of tens of thousands?

Mr. PEREZ. It is impossible to state with any certainty because
we are still getting the data from the Election Assistance Commis-
sion, and we expect to get that data in the next couple of weeks.

The CHAIRMAN. Would you be surprised if we are over 10,000?

Mr. PEREZ. I really don’t know what the number is, sir, because
what we are trying to do is gather the data and make a determina-
tion.

The CHAIRMAN. Well, you claim you helped tens of thousands,
but you cannot tell us how many were not helped?

Mr. PEREZ. That is why we are gathering the data, sir, and we
hope to be in a position to make those judgments in the coming
months.

The CHAIRMAN. I appreciate the work you did. I would just say
for our men and women in uniform, we don’t allow them to come
home with a success rate of 82 percent, or whatever it is, and tell
them that that was a job well done. Frankly, that would mean loss
of lives. And it just seems to me in this situation, we ought to be
as concerned about their right to vote.

Let me ask you about two States I am not sure you mentioned.
You did mention my home State of California, where it did take
some actions to record significant reductions in the number of re-
jected military absentee ballots as compared with the election in
2006. But let me ask you about Illinois and let me ask you about
New York. It seems to me those are two of the most egregious
States in terms of their performance.

In Illinois, you were involved in a consent agreement, but it ap-
peared that your Department allowed some counties to be treated
differently than other counties. Some were basically required to
tow the mark; others were not. Can you tell me about the disparity
in treatment of the different counties in the State of Illinois, and
are you satisfied with the results that you received in the State of
Illinois?

Mr. PEREZ. We had a lawsuit that was filed on October 22nd. We
filed a lawsuit and a consent decree that day. There were ballots
in six different counties that were at issue in that particular case.
And as is the case in virtually every UOCAVA case that has been
filed since 1986, the remedy is to extend the deadline for voting be-
yond the date of the election.

Some States already have provisions that extend that deadline.
Illinois had those provisions as well. And when you factor in the
provisions that allow for the extension of time to submit your bal-
lot, along with the relief that was sought in the court, every voter
and every county, except one, had the 45 days. And the one county
that didn’t, Mr. Chairman, was a county that had until November
19th. And the reason that November 19th was a hard deadline was
because there was a subsequent certification deadline in the Sen-
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ator Burris incident so that you couldn’t extend it beyond the No-
vember 19th. So there was one county——

The CHAIRMAN. Wasn’t that subsequent election in all counties?

Mr. PEREZ. But because of the peculiarities of that county, it was
one day short in that particular county. Every other county, the
military and overseas voters had 45 days pursuant

The CHAIRMAN. Can you tell me anything about a report that
was published in the newspaper and then republished in ref-
erence—at least referenced in subsequent articles, about one of the
counties in Illinois where they ensured that ballots were delivered
to people who were incarcerated with greater expedition than mak-
ing sure that similar ballots were delivered to the military?

Mr. PEREZ. I am not familiar with the particular report that you
are referring to, sir. But I can tell you that when we went to court,
we had a hearing. There was actually a motion to intervene that
was filed in that case. And the judge in that case at the conclusion
of the hearing ruled that the settlement addressed the needs of the
voters who were potentially disenfranchised.

So there was a hearing in that case, and the court, upon care-
fully reviewing the consent decree and the arguments that were
made, concluded that the efforts in Illinois and the result in Illinois
were consistent with the MOVE Act and consistent with ensuring
protections.

The CHAIRMAN. What about New York? New York, as I under-
stand, after receiving a two-week waiver allowing the State to
begin mailing absentee ballots on October 1st, 13 counties, includ-
ing three in New York City, failed to meet the deadline and waited
until October 5th or later to mail absentee military ballots.

Mr. PEREZ. In New York, there were roughly 43,000 ballots that
were not sent by the deadline. And as soon as we learned about
that—and again, you are correct, Mr. Chairman, that New York
did have that—DOD did grant a waiver to New York, and notwith-
standing that waiver, they were not in compliance.

And so it was—we learned in the course of our investigation that
October 10th was the latest date that ballots had been sent out.
And so the consent decree there set a ballot return deadline of No-
vember 24th, which was 45 days. So, again, using the 45-day pe-
riod as the touchstone, we were able to obtain relief there, not only
to fix that problem——

The CHAIRMAN. But didn’t they still have to have the ballot voted
by the actual election date to have it counted?

Mr. PEREZ. That is correct.

The CHAIRMAN. So if it got to them basically too late to do that,
the fact that you extended the time after the election for it to be
received by the authorities was of no moment to them, right?

Mr. PEREZ. Well, that is why the MOVE Act is so important, be-
cause it does contain a number of provisions for the electronic sub-
mission of ballots to people. Or, in some cases, ballots can be sent
via express mail delivery. And so technology is an ally. Those sorts
of deliveries are allies, and that is why the MOVE Act is so impor-
tant. And that is why when we were looking at various remedies,
we used a wide array of remedies, including the electronic trans-
mission, including overnight mail. Some of the various decrees and
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agreements that I described included provisions for the overnight
mailing of ballots.

The CHAIRMAN. My time has expired.

The Ranking Member of the full committee is recognized for 5
minutes.

Mr. BRADY. Thank you, Mr. Chairman.

What tools could Congress give to you to improve compliance
with this act? You know, we want to make sure that our men and
women, again, that are protecting us have that opportunity to vote.

Mr. PEREZ. Sure. And we share that interest. And that is pre-
cisely what we are doing right now. I am a big believer of plan,
execute and reflect. And right now, we are gathering data, and we
are reflecting.

One of my first obvious reflections is that States that had prob-
lems were States that had late primary dates. A number of States
moved the primary dates up. Hawaii is one of the States that we
had to take action against. And they have already passed a law to
move their primary date up.

If you have a September election and you have a recount, you are
never going to have 45 days to—or I don’t want to state it so un-
equivocally—you are going to be hard-pressed to meet those dead-
lines. And that is why states have moved their deadlines up.

We are carefully reviewing, along with the Department of De-
fense, because it is their responsibility to make the waiver deter-
minations, we are looking at that process. We are looking at how
we can better communicate information at the front end and see
whether there are additional tools that we can put to bear so that
the information, the word gets out in an effective fashion. And
frankly, what we are doing right now, Congressman, is we are talk-
ing to various stakeholders to find out—you know, tell us what you
learned, tell us where it worked, tell us where you think it didn’t
work and let’s dissect where it didn’t work and understand why.

Mr. BRADY. We all mention the word States, but actually it is the
counties. I mean, the State puts the law out when the elections are
taking place, but then the county has got to comply. And in the
State of Pennsylvania, we have a whole lot of different counties, a
whole lot of different cultures. But what kind of harm or what
could we do in Congress to make sure that the counties do comply,
because in a lot of places if they don’t comply, there is nothing you
can do to them, other than try and impress upon the fact you are
taking away somebody’s personal right to vote?

Mr. PEREZ. That is an excellent question, Congressman.

And the MOVE Act puts the accountability on the States to en-
sure compliance. But you are absolutely correct; there are 9,000 ju-
risdictions across the United States that administer elections. And
so, in the course of our review, we would, when we got information
that led us to be concerned about a particular jurisdiction, and Mr.
Chairman asked about some specific counties, we often got on the
phone with that county to get even more specific information.

And so part of our learning right now is, how do we ensure that
in a system that is as decentralized as the system we have, with
9,000 roughly different authorities administering elections, but
with a MOVE Act that does put the accountability on the States,
how do we thread that needle? How do we ensure information flow
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from counties so that if there is a problem, we learn about it as
early as possible and can correct the problem? How can we em-
power counties with the tools that they need to ensure compliance?

Mr. BRADY. Are you confident that up to the 2010 election that
you did everything in your power enforcement wise to make sure
that these votes were being counted?

Mr. PEREZ. Yes, sir.

Mr. BraDY. Well, you know, my point to you is that, you know—
and I am not directing this at you, I think you do a great job, and
you continue to try to do a great job trying to be able to have our
men and women vote. There is a carrot and a stick. In the younger
days, I always liked the carrot; the older I get, I am talking about
the stick now. What can we do to give you a little bigger stick?

Mr. PEREZ. Well, that is precisely what we are looking at now.
And I would like to get the data from the Election Assistance Com-
mission and really study it and understand it so that I can come
back to the entire committee with the answers to where was our
authority limited and where could it be beefed up? Because I very
much appreciate your carrot and stick metaphor. And we are, espe-
cially in the structure that we have, you know, with State account-
ability, with 9,000 local election officials or local election bodies ad-
ministering that, I think that question that you asked is one of the
many $64,000 questions that we need to collaboratively address.

Mr. BraDY. Try to get them down to just a couple hundred in-
stead of $64,000. Thank you for your time.

Mr. PEREZ. Thank you for your time, sir.

The CHAIRMAN. The gentleman from Illinois is recognized for 5
minutes.

Mr. ScHOCK. Thank you, Mr. Chairman.

Mr. PEREZ. Good morning.

Mr. ScHOCK. Good morning.

I am enormously concerned that in my home State of Illinois, 35
out of Illinois’ 102 counties failed to comply with the MOVE Act’s
specific requirements. As a result, thousands of Illinois men and
women in our armed forces were disenfranchised, which is an
abomination that cannot go without holding those responsible ac-
countable.

In St. Clair County, Illinois, home of Scott Air Force Base, 1,200
ballots were mailed 16 days late on October 4, 2010. Illinois’ pri-
mary was held in the first week of February 2010, the earliest pri-
mary in the Nation, leaving a full 9 months before election day for
the general election, yet preparations to comply with the vital Fed-
eral law obviously fell flat.

The Illinois State Board of Elections director, Chris Cray, stated
that ballots may not be counted even if the State was delinquent
in complying with the MOVE Act. I believe that is outrageous and
cannot stand and for which those responsible must be held account-
able and which must never be allowed to happen again.

It was also reported that the Chicago Board of Elections hand-
delivered ballots to the Cook County jail to ensure that voters there
in jail had the opportunity to vote, yet overseas military ballots
were casually mailed weeks late and in clear violation of the law.
And then no remediation was accorded in counting ballots that
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were arriving back to the election authorities to make up for those
election authorities’ failure to comply with the law.

I have profound wonder at why the law regarding the date that
voted ballots must be received to be counted was strictly upheld
but not the unequivocal law about when these ballots were re-
quired to be mailed in the first place.

Mr. Perez, I ask why did the Department of Justice not know
about these problems until well after it was too late and until after
the media covered what I believe was a scandalous situation?

Mr. PEREZ. Congressman, we did learn about the problem before
the media began to cover it. We learned about it through our out-
reach. As I said before, we sent letters to every single State. We
followed up with every single State. And then, as soon as we
learned about the situation in Illinois, we filed the action that I de-
scribed.

One thing that we did in Virginia is relevant to a comment that
you made in your question. I completely agree with you that if a
ballot arrives late after an election, as long as it has been sent be-
fore the election, the vote should absolutely be counted. And we
went to court in Virginia to uphold that precise principle, because
the failure of election officials to get the ballot out in a timely fash-
ion shouldn’t prejudice the voter.

So I completely agree with you on the issue of as long as some-
one submitted it by the election date, and as a result of the consent
decree, the receipt dates were extended to—I think it was Novem-
ber 16th or 20th, and I will get the precise date, but as long as
those ballots were received by that date, then they should have
been counted.

And one thing I will take away from our interaction is I want
to double back to make sure that those ballots were counted. Vir-
ginia argued that it wouldn’t have made a difference in the elec-
tion. I think that is irrelevant. If somebody has voted, their ballot
should be counted. And so one thing that we are learning from this
interaction is I need to double back on that because that is the first
I heard of that.

Mr. ScHOCK. You are not aware that the State Board of Elections
direc‘E)or of legislative affairs in our State made that decision at this
point?

Mr. PEREZ. I am not personally aware. I don’t know whether the
career staff is aware of that, but I will make sure I follow up on
that issue.

Mr. ScHOCK. What is the penalty for states and election authori-
ties that fail to comply with the MOVE Act?

Mr. PEREZ. The penalties that have been in place since UOCAVA
and now under the MOVE Act are—the most common penalty or
the most common remedy is the extension of the receipt date for
the ballots. So, in New York, for instance, the date was extended
to November 24th. In Illinois, you already have a law that grants
certain extensions for I think up to 14 days. So, to the extent that
they needed more than that, that is what the consent decree called
for. So that is the most frequently obtained source of relief.

We also get prospective relief, so that we are getting reports from
Illinois, the other 14 jurisdictions where we have agreements. We
are analyzing those reports. We are getting reports about what
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they are going to do prospectively, because what occurred in the Il-
linois election was absolutely not up to what we expect in terms
of enforcement of the MOVE Act.

And so we did our best to fix the problems in the November 2010
cycle, and now we are actively working to prevent problems in the
future. And that is not simply in Illinois, but it is in every jurisdic-
tion.

Mr. ScHOCK. Mr. Chairman, I realize my time has expired. I
would ask permission to submit questions in writing to the Depart-
ment.

The CHAIRMAN. Absolutely. Any member can submit questions to
the record.

We would ask the witness if you receive them that you would re-
spond to them in a timely fashion.

Mr. PEREZ. Absolutely. Thank you for your time.

The CHAIRMAN. The gentlelady from California.

Ms. LOFGREN. Thanks, Mr. Chairman, and thanks for having this
hearing.

I think this is an extremely important subject. And as has been
mentioned, this was a bill that received broad bipartisan support.
Everyone agrees that our men and women in uniform, they are out
there for us, and we have got to be here for them so that they have
an opportunity to cast their ballots and have their ballots counted.
It is just absolutely fundamental.

So we took a good first step, and this oversight hearing is an-
other important step to make sure that whatever shortfalls existed
get corrected so that we don’t have any problems, hopefully, any
problems in the next election.

I am wondering, the Department of Justice has a lot of things
it needs to do. In the whole panoply of things that your division
needs to pay attention to, where would you put this? Was this the
highest priority that you have, the second highest? I mean, how
would you rank your attention to this.

Mr. PEREZ. I think you can make judgments about how people
prioritize something by how many resources they put in. We had
20 people that were basically all hands on deck in our MOVE Act
enforcement. That is almost one half of our litigation unit. And
they were scouring the Nation and learning new things on a daily
basis. It was a very compressed timeline for compliance.

Ms. LOFGREN. So half your litigators were working just on this
compliance?

Mr. PEREZ. That is correct.

Ms. LOFGREN. Let me ask you this. I mean, obviously, you have
got teams spread out trying to find problems to do something about
it, but there are also Americans looking at things and presumably
drawing your attention to problems.

Mr. PEREZ. Absolutely.

Ms. LOFGREN. Were there any complaints that were brought to
your Department that you were unable to respond to?

Mr. PEREZ. We received information and complaints from outside
stakeholders, as well as from States. I mean states—

Ms. LOFGREN. That is what I mean, outside stakeholders.

Mr. PEREZ. Oh, of course. And we continue to do that outreach.
I spoke at the Overseas Vote Foundation meeting last week.
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Ms. LOFGREN. My question is, you know, Mr. Smith says I just
found out my county didn’t send it out, are there any of those—
are there letters in your inbox that you were unable to respond to
a complaint?

Mr. PEREZ. Not to my knowledge. Whenever we received a com-
plaint, whoever was assigned to that State would immediately re-
spond and then talk to the individual who complained or the local
election official or whoever the person was. And we would do our
level best to fix the problem.

Ms. LOFGREN. Now, part of, you may not know the answer to
this, but there was a pilot project in the bill to allow the use of the
Internet. And I think it was West Virginia and the District of Co-
lumbia that were the pilots. And it is my understanding that the
District of Columbia was hacked. And I think it was the University
of Michigan put their fight song on. I mean, they weren’t malicious,
but I think these young people wanted to prove that it wasn’t se-
cure.

I have been one to believe that we are not ready from a security
point of view to do Internet voting. But I also think that the capac-
ity actually to transmit the ballot, not the filled-out ballot but just
the raw ballot, overseas that could then be sent back by snail mail
would really help a lot. Have you given any thought to that as a
potential answer for overseas, because we have the Internet. You
could print out the ballot and then you wouldn’t have to mail it,
but then you could actually, the armed services could take tremen-
dous responsibility for getting those ballots back to the right juris-
diction.

Mr. PEREZ. Well, in fact, in Illinois, just to use an example, part
of the consent decree required that anyone who wanted to receive
the ballot electronically needed to be sent the ballot electronically,
even if there had been a ballot mailed to them. So I completely con-
cur that technology can be an ally, especially in the mailing of un-
filled-out ballots. And that obviously can cut the amount of time
dramatically when time is indeed of the essence. I also am familiar
with the concerns that you have identified.

And I think in response to your question, Congressman Brady,
technology is going to be a big part of the discussion moving ahead.
Technology can be an ally and was an ally in the implementation
of the MOVE Act. But you have identified a very important barrier
to taking technology to the next level.

Ms. LOFGREN. Well, we could get half of the problem solved. I am
not suggesting, I don’t want to be misunderstood, that we should
move to Internet voting, because I don’t think the security is ade-
quate for that. But I think the transmission of blank ballots

Mr. PEREZ. And in fact, that occurred, and it is my under-
standing—the DOD was involved in that—but my understanding is
that it in fact did increase.

And the OVF report that you recognized, Mr. Chairman, did
make mention of the increased use of Internet.

Ms. LOFGREN. Thank you, Mr. Chairman.

My time has expired.

The CHAIRMAN. The gentleman from Florida, the former sheriff,
is recognized, Mr. Nugent.

Mr. NUGENT. Thank you, Mr. Chairman.
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Mr. PEREZ. Good morning, sir.

Mr. NUGENT. Good morning, sir.

Good morning, Mr. Perez.

Obviously, we have a number of veterans in the State of Florida
that are deployed overseas, including, at any given time, my three
sons. So, obviously, the voting act as relates to our military is of
paramount importance to me and to my constituents. You men-
tioned about how you prioritize your investigations and that you
have 20-some litigators assigned to that. Of the other 20, how
many are assigned to the multilingual balloting initiative?

Mr. PEREZ. I don’t know the precise number of people working
on the bilingual ballot issue. I can get back to you on that. But sec-
tion 203 compliance, which is the bilingual ballot provision, and
section 4(e) of the Voting Rights Act, which is another bilingual
ballot provision, are provisions that we have also enforced with
vigor.

Mr. NUGENT. So the MOVE Act, though, is your priority number
one?

Mr. PEREZ. Well, the MOVE Act was a top priority. And espe-
cially in the implementation of a new law, which is why we de-
ployed so many resources during the 2010 election cycle to making
sure we did our level best to enforce it.

Mr. NUGENT. Have hardship regulations been developed yet by
DOJ?

Mr. PEREZ. I don’t believe that is our responsibility to develop
hardship regulations, but I will look into that. There is a lot of—
there is a division of labor in the MOVE Act between DOD and
DOJ, and I don’t know with precision whether the hardship regula-
tion

Mr. NUGeNT. Will you find out for me?

Mr. PEREZ. I sure will.

Mr. NUGENT. So you are not sure whose responsibility it is?

Mr. PEREZ. That is correct.

l\gr. NUGENT. And obviously, DOD is the one that offers the waiv-
ers’

Mr. PEREZ. That is correct; they make the decisions on the waiv-
ers and under the statute in consultation with the Attorney Gen-
eral. So we did consult with them, but it was their call in the end.

Mr. NUGENT. In your prior testimony, you mentioned that you do
receive information from the Election Assistance Commission and
you review that information on a regular basis.

Mr. PEREZ. Yes we do, Congressman.

Mr. NUGENT. There was a report from the EAC that showed over
45 percent of the UOCAVA ballots received by New Jersey were re-
jected for various reasons. Are you aware of that?

Mr. PEREZ. There are a number of reports that we have received,
but it is my understanding that the Election Assistance Commis-
sion has granted an extension until March 1st for a number of
States, and I don’t know if New Jersey is in that particular cat-
egory—I thought it was for all States, but I am not certain of
that—to provide additional evidence and information.

And so our goal moving forward, and again, in response to a
number of questions, we are very much in the outreach and infor-
mation gathering mode to figure out what went right, what went
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wrong, why the things that went wrong went wrong and how we
fix them. And so we are going to be looking at the data for every
State, whether it is New Jersey, whether it is Florida, every State.
And again, our goal is 100 percent compliance.

Mr. NUGENT. Well, obviously, that is an important issue for Con-
gress and for the American people.

Mr. PEREZ. Absolutely.

Mr. NUGENT. But I want to make sure that the over 30 percent
of those who wanted to vote could not vote, and I want to have con-
crete solutions in regards to how we are going to address that. You
know, we hear all the time about our military out there fighting
for us, so we need to be fighting for them here in this Chamber to
make sure that every vote is a vote counted and not one that is
just dismissed because it is hard to get to them or an elections of-
fice has a difficult time with this.

So my question to you really is, how are you—you touched on the
issue about compliance, but how do we ensure there is compliance?
I mean, other than going to court—and a lot of times, when you
go to court, it still doesn’t resolve the issue because of the time-sen-
sitive nature of balloting. I mean, how are we going to make sure
that 30 percent in the 2011 or 2012 cycle get their vote counted?

Mr. PEREZ. We make sure that we are vigorously monitoring. We
make sure that we have redundancies built in so that when we get
information from State A, we have other means of getting informa-
tion to verify whether that is accurate. We have early warning sys-
tems in place. We are doing the outreach that we have already
done so that there are boots on the ground, folks in communities
who will provide us with that information. We empower voters.

I have actually gone out to military bases to talk with com-
manding officers about our work in the employment context and
the USERRA context, protecting people like your sons who serve
our Nation with great distinction and come home and lose their
jobs. I am talking about protecting people who are losing their
homes, and we have a robust program of enforcement of the SCRA.
And we are talking to base leaders, commanding officers about the
MOVE Act, and I am learning a lot from them about how we can
get the word out. Because one of the things that we need to do
more of is get the word out at the front end to our servicemembers,
whether it is the National Guard, as they prepare to deploy, make
sure they know that you can’t—you know, you have rights not to
lose your home. You have rights not to get your car repossessed.
You have the right to vote and get your ballot in a timely fashion.
Those are the things that I look forward to working with you and
this committee on to make sure that we are doing all of those
things.

Mr. NUGENT. One last question if I may just extend for a mo-
ment—or I will do it in writing so we can move on.

The CHAIRMAN. Thank you.

I recognize the gentleman, the distinguished former trial judge
from Texas, Mr. Gonzalez, for 5 minutes.

Mr. GONZALEZ. Thank you, Mr. Chairman.

I refer to that as the good old days.

But quickly, this is an important topic for all of us. And I will
remind everybody that when we passed it I believe it was a bipar-
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tisan effort and I would like to keep it that way as we follow up
to make sure it is effective.

I come from San Antonio, Mr. Perez, and that is Military City,
USA. And we mean it, and I understand that some of my col-
leagues may compete for the title, but they are mere pretenders
when it comes to San Antonio.

Mr. PEREZ. I believe Congressman Nugent may have some issue
with that.

The CHAIRMAN. Spoken like a true Texan.

Mr. GONZALEZ. It is a healthy competition.

Mr. NUGENT. And I was in San Antonio back in 1969, so thank
you, sir.

Mr. GONZALEZ. Air Force?

Mr. NUGENT. Yes, sir.

Mr. GONzALEZ. You have to go through basic training at
Lackland, so if you are Air Force, I know you have been to my city.

But quickly, I just kind of want a timeline, Mr. Perez. It is one
of those things where you don’t want to act when it is too late, and
you want to be prepared. And we are going to have testimony from
election officials in a minute, and I am hoping to be here for most
of that testimony; I have to go to Energy and Commerce. However,
DOJ doesn’t wait until the effective date of a statute before you
start preparing for its implementation, is that correct?

Mr. PEREZ. Absolutely.

Mr. GoNzALEZ. All right. So let’s say, in March of 2009, you were
nominated. In June of 2009, I think the Senate Judiciary Com-
mittee—or the committee, yes, voted you out 17 to 2. But you
weren’t confirmed until about the first week in October so——

Mr. PEREZ. October 6th, but who is counting?

Mr. GONZALEZ. Well, because three weeks later was the effective
date of MOVE, wasn’t it?

Mr. PEREZ. Correct. October 28th I believe is when the President
signed it.

Mr. GONZALEZ. Because you are the cop on the beat now. Start-
ing three weeks earlier, you are there. The question, and I want
to piggyback on my colleague, Congressman Nugent’s question, and
you were talking about it, and you pointed out early warning sys-
tem. And what do you mean by that? What is the outreach to our
election officials so that you know way ahead of time, not when you
get the request for some sort of a waiver, but I mean, how do we
build that in? And then I have got a follow-up about the manner.

Mr. PEREZ. Sure. I am a former prosecutor and I have had a lot
of experience implementing new criminal laws. And what we do in
those situations is really similar to what we do here, which is, as
soon as the law passes—actually, frankly, before the law passes,
you have prepared your outreach materials and your education ma-
terials. You have robust relationships with key stakeholders. You
are building additional relationships. So you are out there early on
getting the word out.

And that is precisely what we did in collaboration with our col-
leagues at DOD. As a result of that, then you send out the guid-
ance letter, which we did in 2010. I think it was March or April
of 2010. And then from that guidance letter, the team of 20 that
I referred to is fanning out to every State, answering questions, an-
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ticipating questions, talking, if necessary, to local election officials.
Because again, the relationship between States and then those
9,000 entities that are administering elections is critical. And when
you have that and when you have those systems in place that have
early accountability, I think you can identify problems at an earlier
stage.

And one of the things we are going to certainly work on and re-
double our efforts on is to establish those early warning systems.
Because I would like to figure out a way if there is another Illinois
or another New York, we have a shared interest in preventing that.
And what we need to do is figure out how best to get those early
warning systems in place.

And we have implemented those. I have implemented those with
police departments in the use-of-force context. So that if an officer
has used force on a number of occasions, there is a yellow light,
and Internal Affairs comes in and at least takes a look to see
whether it is a problem or whether there is a benign explanation
for that. And I think we need to work together to figure out how
can we identify and prevent problems earlier on rather than during
that frenzy of the 60 days preceding the elections. I think we have
a shared interest and could have mutual benefit from that.

Mr. GONZALEZ. And one last thing, Mr. Chairman, and with the
chairman’s concurrence.

I know you are awaiting further information from EAC that will
assist you maybe in answering some of the questions that are
posed today in the purpose of the hearing. And if you could supple-
ment some of your responses based on the information that you
will be receiving, I guess in March, that would be very helpful be-
cause we may follow up. And my time has expired.

Thank you very much. I yield back.

Mr. PEREZ. I would be honored to.

The CHAIRMAN. Thank you.

And now the gentleman who is the Armed Services Sub-
committee on Military Personnel chairman.

Mr. BraDny. Mr. Chairman, do I have a right to object? I am
going to extend my right not to object because I am sitting here
with my chairman and my ranking member of my subcommittee,
and I want to be put on record that I allowed them and I want to
allow them and invite them to testify.

The CHAIRMAN. It was with the considered concurrence of the
ranking member that you are allowed to testify—or excuse me, to
ask questions here to join us, and we thank you for that.

Mr. WiLsoN. Thank you, Mr. Chairman.

And indeed, I appreciate, Mr. Chairman, your national leader-
ship on this issue of military voting. You and I have discussed this
issue a number of times. And I know your sincere interest in mili-
tary families and voting.

And Mr. Brady, I am so grateful that you are on the Military
Personnel Subcommittee. And I appreciate the references. This is
bipartisan, because we all want our military voters to participate.
And I am grateful to be here with the ranking member, Susan
Davis, of the Military Personnel Subcommittee.

I am like Mr. Gonzalez. I am very proud of the military facilities
in the district. I have Fort Jackson adjacent to Fort Gordon. We
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have Marine Corps Recruiting Depot—Parris Island, the Beaufort
Marine Corps Air Station and Beaufort Naval Hospital.

I also have the perspective because I expect real high standards
of election commissioners. I was vice chairman of our county elec-
tion commission, and I know that with planning ahead, what has
occurred should not have occurred.

Additionally, I am the co-chair of the Americans Abroad Caucus
representing 4 million Americans across the world.

And then I also have the perspective that I have seen it done cor-
rectly. In my home county of Lexington, South Carolina, the elec-
tion commissioner, Dean Crepes, the commissioners, the staff mem-
bers of the commission, were proactive, and they made every effort
for military voters to be counted.

With that, a question is, did DOJ solely rely on State level elec-
tion officials for their assurances?

Mr. PEREZ. No. In some circumstances, when we had information
that caused us to have concerns in a particular county, we would
go and contact that particular county. So there are a number of
States that come to mind where we had direct contact with the
county election judges.

I don’t want to overstate that. We didn’t have contact with 9,000
election offices across the county. But as a result of our outreach
activities, when we learned of a problem, we certainly—and it is
part of the verification protocol, to call that particular county; hey,
I hear there might be an issue, or can you tell me what the current
status is? So, certainly in a number of jurisdictions, we did have
that; although certainly not in every jurisdiction.

Mr. WILSON. And when you did find out that there was a poten-
tial violation, what were the steps taken?

Mr. PEREZ. We worked to fix the problem. I mean, obviously in
Nevada, for instance, there was one county with roughly three
dozen voters that were potentially disenfranchised, and we were
able to reach an informal letter agreement with the State to fix
that. Because again, although we have the 9,000 local elected—
local election officials that run elections, the accountability under
the MOVE Act is still with the State. So we would double back to
the State and say, hey, you have got a problem in this particular
county, and then work collaboratively to try to fix that problem.

Mr. WIiLsON. And what steps are being made proactively to pre-
pare for the election of 20127

Mr. PEREZ. Well, again, we are reviewing all the data that we
are getting from the Election Assistance Commission. We are
reaching out. And I wrote down Lexington County because you
have got a lot of experience. I look forward to reaching out to coun-
ties that have been doing it and doing it well for a long time to get
that boots on the ground perspective—I am a former local elected
official, so I have a lot of respect for people out there in the front
lines and their knowledge of the nuts and bolts of basic administra-
tion. And so that is going to be—that already is and will continue
to be part of our outreach to learn what went well, what can we
improve, and then as Congressman Gonzalez said earlier, I look
forward to sharing with you the lessons learned.
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Mr. PEREZ. I hope to be able to do that as soon as possible, be-
cause we obviously don’t want to wait until we are right on the
verge of the 2012 election to implement the lessons learned.

Mr. WILSON. And you have been front line on County Council in
Montgomery County. I am aware of that.

I was intrigued by Ms. Lofgren’s point, to e-mail transmit ballots
to be mailed back. What other remedies could be made to expedite
the counting of military ballots before election—on election day?

Mr. PEREZ. Well, again, the e-mailing, just to be clear, applies to
e-mailing the blank ballot, not e-mailing the ballot back. That was
a remedy that we used in Illinois. That is a part of the—and my
recollection of the report from the Foundation showed that there is
a fairly dramatic increase in the use of that.

Again, the use of Express Mail has been part of the remedies
that we have put in place. Because, obviously, if you can shorten
the time, that is a huge step forward. So those are the principal
remedies.

And then obviously extending the ballot receipt date is the most
common remedy. And, again, some States already have laws in
place that extend that ballot receipt date in some circumstances,
including, I believe, Florida. And that can be helpful, although
there are some who have concerns about extending the ballot re-
ceipt for the reason that you mentioned, Mr. Chairman, about you
should really get that ballot out 45 days before the election. So we
recognize that tension, and we don’t want that fail-safe of those
State laws to become an excuse for noncompliance. We are very
mindful of that.

So these are the various considerations we are working to imple-
ment. And I can’t wait to contact Lexington County because, you
know, once a local-elected official always a local-elected official, and
I look forward to

Mr. WILSON. Absolutely. Thank you very much, and I share the
concern of the chairman. I believe the ballots need to be back by
election day. Thank you.

The CHAIRMAN. I thank the gentleman.

It is now my pleasure to recognize a former member of this com-
mittee and the current ranking member of the Committee on
Armed Services Subcommittee on Military Personnel for 5 minutes.

Mrs. Davis. Thank you, Mr. Chairman, and I recognize that per-
haps you all miss me so you invited me back for your first hearing.
I appreciate that.

Thank you very much, Mr. Perez, for being here; and I wanted
to explore with you just a little bit some of the issues that I think
you have touched on in many ways. When we have 50 different
States with different rules, laws, that have to be complied with,
which creates a certain amount of confusion, I suspect, on your
part, but on the part of our military members as well, who are
going online or are trying to figure out, you know, how they do this,
many members tell us, men and women in uniform tell us that it
is confusing to try and follow all of this.

So I wanted to just think about what ways, perhaps, within arti-
cle 1, section 4 of the Constitution, of course, we can comply with
some more uniformity; and one of the issues is, of course, the re-
quirement of a notary signature.
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Now, in the MOVE Act, we prohibited States from getting that,
but the reality is that it is still on the forms. And so, for a lot of
people, they are still worried if they can get that notary signature.

In the services, a lot of our officers are notaries, but, on the other
hand, it is something that just, you know, people look at and they
go, oh, dear, how do I do that? It is a little discouraging. I want
to be sure I can find the right person, especially overseas, of course,
that is what our concerns are. So what do you think we could pos-
sibly do about that?

And, in your opinion, is there any real benefit to this notary sig-
nature? One of the statements within the law is that it is not re-
quired that they have that, and many election officials tell us they
don’t look at it anyway, but it is still a requirement. Is it helpful
and what role does it play?

Mr. PEREZ. Well, the issue of the notary was an issue that we
have been hearing about in the course of our post-election outreach;
and, again, the report from the Overseas Vote Foundation noted
the confusion that you have identified in your question. My recol-
lection of the MOVE Act, which I think is embodied in your ques-
tion, was that it eliminated the requirement. And so, you know,
one of the steps moving forward——

Mrs. DAvIS. The problem is that they don’t know that.

Mr. PEREZ. Right. One of the steps moving forward is to, you
know, figure out how we can communicate that and what addi-
tional measures consistent, perhaps, with Congressman Brady’s
carrot-and-stick framework can be put in place to make sure that
States appreciate that Congress really meant it when it said that
it was eliminating that requirement. Because that is noted in the
report of the foundation as a continuing barrier, notwithstanding
the very express intent of Congress.

Mrs. Davis. I wonder if you would feel free to comment on does
it provide—does that notary signature provide any more security?
What is your experience with this?

Mr. PEREZ. Well, I think that Congress has made the judgment
that it doesn’t; and certainly there are other provisions that we
have in force where people have been able to through attestation,
exercise the right to vote.

And so there are other contexts in which that, attestation, I am
who I am has proven sufficient; and the evidence base, I think,
suggests that that sort of attestation provision has not led to the
concerns of fraud that underlie those who might want a notary.

Mrs. DAvis. Thank you. I appreciate that.

Are there any other areas that you have come across that you
think perhaps the committee should be exploring, again within the
bounds of the Constitution, that would make this easier so that we
don’t have such a lack of uniformity, I guess, throughout this proc-
ess?

Mr. PEREZ. Well, we are—I mean, it is the challenge—and, again,
I spoke with the Secretaries of State last Friday, four or 5 days
ago, and I heard a similar comment that many of you have noted
which is that, yes, we understand we are accountable under the
MOVE Act, but you need to understand that we have hundreds of
jurisdictions doing this, and that is our system. So part of what we
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are looking to do a better job of is to learn about how we can better
coordinate under those parameters.

And this is not an issue that is limited to the MOVE Act. It is
an issue that is also in play in the motor voter context. Because
States are accountable for the effective implementation of motor
voter, but I often hear feedback from States that, hey, you have got
to go talk to that county election—not the election official but the
DMYV or the social service agency.

So I think this is part of a broad conversation about how we can
best ensure coordination between the States on the one hand and
the local election officials with whom they work, which is why we
have been reaching out to all of the stakeholders. Because I recog-
nize that speaking to Secretaries of State and only Secretaries of
State is insufficient. Speaking to local election officials and only
local election officials is similarly insufficient. We need to bring ev-
eryone together.

Mrs. Davis. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much.

Mr. Perez, I would just say, for those who may be listening in
and have not seen this issue or really studied this issue before,
elections are held at the local level. We have local elected officials
that have a great responsibility. We are not coming in without
proper constitutional authority. We are talking about Federal elec-
tions, and we are talking about our American military having an
opportunity to be able to vote.

So I hope anybody is disabused of the notion that we don’t under-
stand the proper role of local governments in here. But we have an
obligation to make sure that our military people and others over-
seas—but I am specifically focusing on our military—have a right
to vote and to have that vote counted and that when we exercise
proper constitutional jurisdiction we expect that to be carried out.

I think you have helped us with some suggestions of maybe
where we have to make further inquiry as to how we can improve
this bill. As you have heard, there are some questions that may be
submitted to you in writing, and we would ask that you respond
to those in a timely fashion.

With that, I thank you.

Mr. PEREZ. I certainly will.

Mr. Chairman, I did have an answer to Congressman Nugent’s
question. He asked about the hardship.

The CHAIRMAN. Yes.

Mr. PEREZ. And my staff was able to confirm that that actually
is the responsibility of FVAP over at DOD. And I don’t believe that
any regs have been issued, and I will—I think they issued guidance
on that issue, but I will confirm that.

But I wasn’t sure of the answer to your question, but I have been
able to confirm that.

Mr. NUGENT. Thank you.

The CHAIRMAN. So the chairman of the appropriate committee on
Armed Services will probably hold hearings on that, and maybe he
will let us sit in on those.

Mr. PEREZ. Thank you for your time, and thank you for your
courtesy.
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Mr. WILSON. Absolutely.

The CHAIRMAN. Thank you.

Now I would like to welcome our second panel of witnesses for
their important testimony.

As I said earlier, all of our witnesses possess valuable, real-world
experience, knowledge that we desperately need as we seek to
marry real-world circumstances and technology with our unwaver-
ing commitment to enfranchise our overseas servicemembers and/
or American citizens, and it will be interesting to receive the ben-
efit of their testimony with their different areas of expertise and
perspectives.

The Honorable Natalie Tennant is the 29th Secretary of State of
West Virginia. She is active in the National Association of Secre-
taries of State and is currently co-chair of the Voter Participation
Committee.

Mr. J. Bradley King is the co-director within the Indiana Sec-
retary of State’s office of the Indiana Election Division, the State
agency which assists voters, poll workers, and local election offi-
cials throughout the State of Indiana.

Mr. David Stafford is the Supervisor of Elections from Excambia
County, Florida. He was elected as supervisor in 2004 and re-elect-
ed in 2008. He is a certified elections and registration adminis-
trator, a member and president-elect of the Florida State Associa-
tion of Supervisors of Elections, and a member of the National As-
sociation of Election Officials.

Mr. Richard Jones is the co-chair of the Alliance for Military and
Overseas Voting Rights. He served more than two decades on Cap-
itol Hill, focusing on veterans’ affairs issues and worked for Amer-
ican Veterans before joining the Alliance for Military and Overseas
Voting Rights.

Eric Eversole is the founder and executive director of the Mili-
tary Voter Protection Project. He is a U.S. Navy JAG officer, who
served on active duty from 1999 to 2001, currently and continues
to serve as a commander in the U.S. Navy Reserve. As a civilian
attorney, he worked in the voting section of the Civil Rights Divi-
sion of the Department of Justice and has been a tireless advocate
for military voters.

I thank each of you for being here and for your respective serv-
ice. I know that you will agree with me and the other members of
the panel in affirming the necessity and importance of the MOVE
Act, and I look forward to hearing how effective it was in the 2010
elections from your perspective and how it can be made even more
effective in the future.

As I noted with Mr. Perez in the first panel, the committee has
received written testimony from each of you. At the appropriate
time, I will recognize each of you for 5 minutes to present a sum-
mary of that submission.

To help you keep the time, we have a timing device near the wit-
ness table. The device will emit a green light for 4 minutes and will
turn yellow when 1 minute remains; and when the light turns red,
that means your time has expired. We are not quite as bad as they
are over at the Supreme Court where, when I argued my one case
over there, I was instructed that when that red light goes on, un-
less you are answering a question posed to you by a member of the
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Court, you are to stop in mid-sentence and mid-syllable, if possible.
We will not require that today.

Let me tell you, when you are standing there, you realize they
are in charge. Here, we are in charge. But I would just ask you,
from my left to your right, to testify before us, starting with Sec-
retary Tennant and please try and keep within the 5 minutes or
close thereto.

STATEMENTS OF THE HONORABLE NATALIE E. TENNANT, SEC-
RETARY OF STATE, WEST VIRGINIA; J. BRADLEY KING, CO-
DIRECTOR, ELECTION DIVISION, INDIANA SECRETARY OF
STATE; DAVID STAFFORD, SUPERVISOR OF ELECTIONS,
ESCAMBIA COUNTY, FLORIDA; RICK JONES, CO-CHAIR, ALLI-
ANCE FOR MILITARY AND OVERSEAS VOTING RIGHTS; AND
ERIC EVERSOLE, EXECUTIVE DIRECTOR, MILITARY VOTER
PROTECTION PROJECT

STATEMENT OF THE HONORABLE NATALIE E. TENNANT

Ms. TENNANT. Thank you. Thank you, Chairman Lungren and
Ranking Member Brady and the members of the Committee on
House Administration for inviting me to testify at today’s hearing
on Military and Overseas Voting: Effectiveness of the MOVE Act
in the 2010 Election.

My name is Natalie Tennant. I am the West Virginia Secretary
of State, and I am grateful for the opportunity to speak to you
today about our experience in West Virginia related to the imple-
mentation of the Military and Overseas Voter Empowerment Act,
known as MOVE, that we have been talking about. This topic is
of great importance to election administrators, to our uniformed
servicemembers, their spouses and dependents and to the United
States citizens living and working around the world.

This subject is especially very special for me and personal to me
as well, because I am the spouse of a United States service member
scheduled to be deployed to Afghanistan in just a few months. My
husband, Erik, will be leaving on April 8, and we have a special
election coming up on May 14. And before he gets to Afghanistan,
he has several different stops in between. And so, of course, this
is of special importance.

And we, the people of West Virginia, are also very proud because
we have a high number of citizens per capita who serve in the mili-
tary and serve our country as well who come from West Virginia.

My written testimony today includes additional details regarding
the implementation of the MOVE Act in West Virginia. But in
summary for you here today, in order to comply with the provisions
of the Act, we needed to develop new legislation, revise procedures,
and adopt technical solutions.

We first reviewed the four key components of the UOCAVA voter
experience—I know that you have been hearing that word a lot,
UOCAVA, and it actually stands for Uniformed and Overseas Citi-
zens Absentee Voting Act of 1986—I am sure you all are aware
of—and those four experiences, though, voter registration, absentee
ballot application, blank ballot transmission, and voted ballot re-
turn.
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We adopted several legislative solutions, including moving our
ballot transmission date to 46 days instead of the 45 days before
the election, changing write-in candidate filing deadlines to 49 days
before the election, and requiring all counties to provide electronic
blank ballot transmission, among other moves.

Operationally, we required very few changes—we were required
of very few changes to assure that we fully complied with the first
two voting components, and that was voter registration and absen-
tee ballot application. Well, then we focused our efforts on the final
two, blank ballot transmission and voted ballot return.

We conducted two side-by-side pilot programs which, in addition
to traditional absentee voting methods, allowed us to conduct a
comprehensive analysis of absentee voting methods available to our
UOCAVA voters. And we in West Virginia initiated a limited pilot
in eight counties that tested the effectiveness of online ballot mark-
ing and return. This was the first pilot of its scope in the Nation,
and we are very proud that we led the country in that.

So a separate pilot was conducted in conjunction with the U.S.
Federal Voting Assistance Program, which is known as FVAP that
you hear us talking about, which did indeed focus on the blank ab-
sentee ballot electronic delivery that you all have talked about
today. And the State worked with three industry leaders on these
projects, each of whom adhered to rigorous standards promulgated
by the State and who submitted their systems to the user accept-
ance testing and logic and accuracy testing before the systems were
made available to the voters.

Through concerted and cooperative efforts by local county clerks
and their staff, our vendors and Federal agency partners and the
staff in my office, West Virginia met all requirements of the MOVE
Act. The conduct of the two pilots allowed the State to test for func-
tional effectiveness to determine true environmental and logistical
obstacles and to add appreciably to the national dialogue on elec-
tronic voting options and their feasibility.

Because of our relative population size and the number of voters
covered by UOCAVA and our willingness and ability to innovate,
West Virginia provides an optimal environment to explore addi-
tional methods for absentee military and overseas voters to receive
and cast a ballot. I truly believe that we achieved a high level of
success with our efforts. We received positive voter feedback and
experienced a significant increase in UOCAVA voter successful vote
attempts.

We stand ready to work with all stakeholders to ensure that the
foundation of our democracy, the right to a meaningful opportunity
to cast a ballot, is afforded to all voters. We consider this to be our
solemn obligation, and we continue to explore secure voting options
through the use of technology and the adoption of the best prac-
tices and will remain committed to providing the best possible serv-
ice to those who serve our country.

Chairman and Ranking Member, thank you for allowing me to
be here.

[The statement of Ms. Tennant follows:]
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Testimony on Effectiveness of the MOVE Act in the 2010 Election
Before the Committee on House Administration
Natalie E. Tennant, West Virginia Secretary of State
February 15, 2011

Thank you Chairman Lungren, Ranking Member Brady, and members of the Committee on
House Administration for inviting me to testify at today’s Hearing on “Military and Overseas Voting:

Effectiveness of the MOVE Act in the 2010 Election.”

Testimony

My name is Natalie Tennant and | serve as the West Virginia Secretary of State, a post to which |
was elected in November 2008. | am grateful for the opportunity to speak to you today about our
experience in West Virginia related to the implementation of the Military and Overseas Voter
Empowerment Act, otherwise known as the MOVE Act. This topic is of great importance to election
administrators, to uniformed service members, their spouses and dependents, and to United States’
citizens living and working around the world. This subject also holds personal meaning for me as the
spouse of a U.S. service member scheduled to be deployed to Afghanistan in just a few short months.

To provide a brief background, the MOVE Act was passed by Congress and subsequently signed
into law on October 28, 2009 as part of the Defense Authorization Act for Fiscal Year 2010. The Act
modified and expanded provisions of the Uniformed and Overseas Citizens Absentee Voting Act of 1986
{UOCAVA) which guarantees certain rights and privileges related to voter registration and absentee
voting for uniformed service members, their families, and other overseas U. S. Citizens.

The MOVE Act contained several key provisions to be implemented at the state level in order to
ensure compliance. However, not all of these affected West Virginia since certain requirements were
already being met or did not apply, such as prohibitions on refusing an absentee ballot based on the lack

of a notarization, or due to the size or weight of the ballot paper or mailing envelope.



225

However, other essential elements of the Act did require us to initiate a state-levei legislative
response. The MOVE Act set a definitive timeframe for the transmission of biank absentee ballots to
UQCAVA voters who had timely submitted an application for a baliot. in order to ensure these voters
have ample time to receive, mark and return absentee ballots, the Act included a requirement that
States transmit blank absentee ballots at least 45 days prior to the date of a federal election. For a
standard General Election held on the first Tuesday following the first Monday in November, this 45-day
provision placed the ballot transmission deadline on a Saturday. West Virginia law includes a provision
that any deadline falling on a weekend will effectively fall on the following Monday. in order to ensure
the fuli 45-day transmission period, West Virginia enacted conforming legislation that set the
transmission deadline 46 days before the election, a Friday.

Previously, West Virginia state code provided a 42-day ballot transmission period. In order to
accommodate the new 46-day period, additional Code provisions required amendment. My office has
requested that the state fegislature shift the candidate filing deadline for certified write-in candidates to
49 days before the election in order to provide ail absentee voters with complete candidate information.
In addition, certain ballot printing deadlines had to be amended in Code to support the new absentee
voting period.

The expanded baftot transmission period was one element of the MOVE Act designed to address
issues of “time.” Muitiple reports issued since the 2008 General Elections indicate that the time
involved in receiving and casting an absentee ballot remains one of the most significant barriers to
voting for uniformed service members and overseas citizens. To further address time-related issues, the
Act required states to establish procedures to transmit voter registration applications, absentee ballot
applications and blank absentee ballots to UOCAVA voters in an electronic format at the voter’s request.

West Virginia had already instituted provisions allowing clerks an option to electronically transmit these
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materials, so the only necessary legislative change was to make an electronic transmission method a
requirement when so requested by the voter.

Once conforming legislative was in place, focus was shifted to actual implementation of the
MOVE Act provisions. In order to fully evaluate voting options available to UOCAVA voters and to
ensure MOVE Act compliance in all 55 West Virginia counties, the Secretary of State’s office participated
in an online “baliot delivery” pilot project in conjunction with the Department of Defense and the
Federal Voting Assistance Program (FVAP). The state also conducted a concurrent West Virginia Online
Voting Pilot Project which was authorized by state legislation adopted in late 2009.

The online voting pilot project was deployed in five counties during the 2010 primary elections
and was expanded to eight participant counties in the 2010 general elections. The online pilot was
conducted with two vendor partners, both of whom were subsequently included in the pool of six
vendors selected by the FVAP/Department of Defense to participate in their ballot delivery pilot. A third
vendor was used for West Virginia’s involvement in the FVAP pilot. By working with three of the six
vendors approved to participate in the federal pilot project, West Virginia was able to experience and
evaluate the differing approaches to MOVE Act implementation. During the entire pilot period,
UOCAVA voters retained the right to vote by traditional mailed ballot procedures; the choice of ballot
transmission was solely at the discretion of the voter.

To ensure UOCAVA voters were aware of the voting options available to them, the state
embarked on a three-pronged outreach approach utilizing traditionai and non-traditional media
methods. The first prong was a broad outreach, designed to reach known and potential UDCAVA voters.
This included: RSS feeds through the Federal Voting Assistance Program; postings on Facebook; Twitter
alerts; press releases to Republicans Abroad, Democrats Abroad, and to armed forces spouses
publications; and local media coverage aimed at friends and relatives of deployed service members and

citizens abroad in an effort to eniist their support in spreading the message.
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The second outreach prong was directed to UOCAVA-related groups such as local National
Guard units, military instaliations, and student year-abroad programs. The third prong of the outreach
effort was directed at known UOCAVA voters on the individual level. Using existing voter registration
and absentee voting records, voters identified as military or overseas were sent individual notices, by
mail or e-mail, alerting them to all voting options available to them. {Note: Since voters applying for an
absentee ballot using a Federal Post Card Application prior to the passage of the MOVE Act were
informed that the application was valid through two federal election cycles, a decision was made to
honor those applications as valid UOCAVA voters.} A post-election survey showed that voters did hear
of these options from a variety of sources including Voting Assistance Officers, “tweets” from our office,
Facebook alerts, and through the Armed Forces Television Network. However, the primary source of
information for these voters was stilt the local clerk of the county commission.

Another source of information for all absentee voters is the Secretary of State’s website
(www.wysos.com) which included: information on the online voting pilot and the FVAP ballot delivery
pilot, links to the Federal Post Card Application which may be used for voter registration and as an
absentee ballot application, an additional link to the Federal Write-in Absentee Ballot, sampie ballots for
all 55 West Virginia counties and the free access batlot tracking information required by the MOVE Act.

Through concerted and cooperative efforts by local county clerks and their staff, our vendor and
federal agency partners, UOCAVA voter support systems, and the staff in my office, West Virginia met ail
requirements of the MOVE Act. Every county clerk was individually contacted to confirm all previously-
applied-for absentee ballots were transmitted by the state-adopted 46 day deadline and all voters
requesting electronic ballot transmission were provided that option. The conduct of the two pilots
allowed the state to test for functional effectiveness, to determine true environmental and logistical
obstacles, and to add appreciably to the national dialogue on electronic voting options and their

feasibility.
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| betieve we achieved a high level of success with these efforts. We received positive voter
feedback, experienced a significant increase in UOCAVA voter successful vote attempts, and we are
ready to work with all stakeholders to ensure that this dearest of individual rights, the rightto a
meaningful opportunity to cast a ballot, is afforded to alt voters; we consider this to be our solemn
obligation.

Thank you Chairman Lungren, Ranking Member Brady and members of the committee for this

opportunity. }am prepared to answer any questions you may have at this time.
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The CHAIRMAN. Thank you very much, Madam Secretary.
Now, Mr. King.

STATEMENT OF J. BRADLEY KING

Mr. KiNG. Thank you, Mr. Chairman, committee members. My
name is Brad King. I am the co-director of the Indiana Election Di-
vision. I would like to take a few moments to discuss Indiana’s suc-
cess and difficulties with the implementation of MOVE for the No-
vember, 2010, general election.

Even before MOVE was enacted, Indiana had taken legislative
steps to increase the participation of military and overseas voters,
including extended voter registration deadlines, the use of fax and
e-mail for the transmission and receipt of ballots in some cases,
and the extended deadline after the election to receive ballots.

When MOVE was enacted in 2009, Indiana acted promptly to im-
plement State legislation that became effective on July 1 of 2010,
after unanimous bipartisan support in both Houses of our State
legislature. As a result, no waiver or extension of MOVE’s dead-
lines was requested by Indiana.

We immediately began working with our local election officials,
in Indiana’s case the circuit court clerks, to provide them with in-
formation about their requirements and responsibilities under
MOVE, made a point to mention that any time two or more clerks
were gathered together in conferences or meetings, in publications,
Web training, any form that we could imagine.

The county election administrators embraced the opportunity to
better serve military and overseas voters by transmitting ballots by
e-mail or by fax, but the 45-day absentee ballot transmittal dead-
line proved a problem for just a few counties.

In 2010, the 45-day deadline fell on September 18. Shortly before
that date, the U.S. Department of Justice contacted the Indiana
Election Division for information regarding county compliance with
that deadline. We determined that 89 of Indiana’s 92 counties had
complied at that point with the 45-day transmittal law. Two small
rural counties had not complied and had mailed approximately
seven ballots a couple of days late.

St. Joseph County’s situation was a bit more serious. St. Joseph
County is one of our largest counties in population. It is where the
City of South Bend and the University of Notre Dame is located,
and so we anticipated a fair number of votes, civilian and military
overseas ballots, coming from that county. We were advised that
the absentee ballots had not been transmitted by September 18 by
the county because they had not been delivered to the county by
the ballot printing vendor.

Ultimately, these ballots were mailed as late as September 28,
meaning 10 days after the 45-day deadline. According to the St. Jo-
seph County Clerk, the number of ballots delayed was not large.
There were 47 that were requested; and, according to the Clerk, all
of these ballots were returned to the county by October 14. So, as
a result, there is no evidence that any military or overseas voters
were, in fact, disfranchised by the ability of the county to transmit
those ballots by the 45-day deadline, but it does raise some trou-
bling issues.
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When the failure of the ballots to be delivered was reported to
the Election Division, I contacted the vendor and was advised that
the county could have its ballots tomorrow if it wanted them; and
I advised the vendor that, yes, the county did want them and that
we wanted the county to have them. And so the vendor then
worked to provide ballot proofs so that e-mails could be sent out
to individuals who had requested their ballots in that format and
paper ballots provided as soon as possible. Although, as I said, it
did take 10 days after the deadline for that to be accomplished.

It was also difficult to identify specific county employees who
were responsible for the administration of MOVE’s requirements,
and that delayed county progress in compliance with the statute.

I should note that the county did take the matter seriously when
it was brought to their attention and used Express Mail to send out
ballots to those who had requested them in that fashion.

Some lessons learned from the implementation of MOVE in Indi-
ana in November, 2010, would include recognizing the important
role that vendors play in the administration of elections. In many
counties in the United States the technical complexity of election
equipment requires county officials to rely on vendors to prepare
both the electronic versions of the ballots and the paper absentee
ballot system. It appears in the case of St. Joseph County there
was a disconnect. We can’t assume that vendors are going to be in-
{'ormed by their customers regarding the requirements of Federal
aw.

Secondly, we need to continue to work with the local election offi-
cials to make certain that there is a continuing institutional knowl-
edge regarding MOVE. We have turnover in those offices, and a
lesson learned in 2010 may mean nothing to someone who serves
beginning in 2013.

Finally, we need to talk to the voters to make sure that military
and overseas voters have clear expectations about their rights
under MOVE. If a military voter requests an e-mailed ballot and
does not receive it by day 44, the military voter should be calling
the county to ask why the delay.

There is very little that county election officials are unwilling to
do for military and overseas voters, but they can do very little if
they receive a call on election day asking where is my ballot.

Thank you for the opportunity to address the committee today.

[The statement of Mr. King follows:]
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Thank you, Mister Chairman and members of the Committee. My name is Brad
King. 1 serve as Co-Director of the Indiana Election Division, the state agency which
helps voters, poll workers, and local officials conduct elections throughout Indiana.

[ would like to take a few moments to discuss Indiana’s success (and its difficulties) in
implementing the Military and Overseas Voter Empowerment Act (MOVE) for the
November 2010 general election.

Indiana has approximately 4.2 million registered voters. Of that number, 8087 applied for
absentee ballots as military and overseas voters during the general election of November
2010. 2219 of these voted ballots were received by the county election offices.

Historically, Indiana’s elected officials and election administrators have always sought to
find creative, practical ways for military voters to cast their ballots. During the critical
presidential election of 1864, Governor Oliver P. Morton urged President Lincoln to send
Hoosier soldiers home from the front lines of the Civil War to cast their ballots at the
polls on Election Day. Following that experience, Indiana enacted its first laws to provide
a mechanism for military voters to vote by absentee. In the modern era, the state has
sought to provide more opportunities for both military and civilian overseas voters to
participate in our elections.

The voter registration period was extended to permit military and overseas voters to
register as late as 10 days before election day (in contrast to the standard 29 day
registration deadline). In cases where military voters were discharged or transferred to
Indiana shortly before the election, these volers and their family members were allowed
to register on election day itself and cast their ballots. As early as 1994, absent uniformed
services voters (and members of the Indiana national guard) were provided with the
opportunity to receive and return their ballots by fax, a procedure which permitted
national puard members activated following a tragic atrplane crash in Roselawn, Indiana
(just outside of Chicago) a few days before the general election, to cast their ballots from
the field.

The state kept pace with developing technology in 2005 by authorizing county election
officials to transmit absentee ballots to military and overseas voters by electronic mail
under any program authorized and administered by the Federal Voting

Assistance Program (FVAP). Indiana was also one of 19 states which volunteered to
participate in a 2010 project by FVAD to provide these voters with comprehensive
candidate and refcrendum information to help them complete the Federal Write-In
Absentee Ballot in a more knowledgeable way.
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With the enactment of the Military and Overseas Voter Empowerment (MOVE) Act in
2009, Indiana acted promptly to pass the necessary state legislation to implement MOVE
for the election of November 2010. House Enrolled Act 1109 was enacted with
unanimous bipartisan support, and was effective July 1, 2010. As a result, no waiver or
extension of MOVE's deadlines was rcquested by Indiana. House Enrolled Act

1109 expanded the rights of military and overseas voters to request voter registration and
absentee ballot materials by email or {ax, and to return voted absentee ballots by

email. Since MOVE also required that absentec ballots be mailed to qualified applicants
who had requested them at least 45 days before the November 2010 general election,
Indiana law was changed to make the 45 day ballot transmittal deadline consistent for

all focal, municipal, or special elections as well.

The Indiana Election Division began working with the Association of Circuit Court
Clerks (the local election administrators in Indiana) to provide information about the role
of the counties in implementing MOVE. These included the mid-year publication of
revised Election Calendars, highlighting the changes resulting from MOVE, and detailed
presentations and training at county association meetings in June and September of
2010. Training and education about the rights of military and overscas voters has always
been a high priority for Indiana election administrators. The state's Military and Overseas
Guidebook had previously been honored by the United States Election Assistance
Commission as a "Best Practice” among the states for its well-organized and readable
presentation of information for these voters.

Although county election administrators embraced the opportunity to help military and
overseas voters (particularly the overseas members of the military) use email to transmit
and receive election material, the 45 day absentee ballot transmittal deadline to mail
ballots to those voters who requested that method of delivery proved a problem for a few
counties, in particular St. Joseph County, where South Bend, Indiana is located.

The 45 day deadline fell on September 18, 2010. Shortly before that date, the U.S.
Department of Justice conlacted the Indiana Election Division to ask for information
regarding county compliance with the deadline. Upon surveying each of the state's 92
counties, we discovered that 89 counties had either mailed out their absentee ballots on
time to military and overscas voters (or, in the case of several counties with small
populations, had not yct received any absentee applications from these voters). The three
remaining counties, Fountain County, Huntinglon County, and St. Joseph County,

had not met the Scptember 18 deadline. In the case of Fountain County, the serious
illness of the circuit court clerk in this smatl rural county had delayed the approval of
ballot proofs, and therefore the printing of the ballots, but even so, only 2 absentee ballots
were mailed late. Likewise, in Huntington County, a medium size, but still rural county,
the clerk reported severe staff shortages which had delayed ballot production by several
days; in that case, 5 absentee ballots were transmitted shortly after the 45 day deadline.

St. Joseph County's situation was more serious. This county is one of the state's largest in
population, and includes the cities of South Bend and Mishawaka, as well as Notre Dame
University. According to the circuit court elerk, the absentee ballots requested by military

(353
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and overseas voters had not been delivered to the county, and therefore not sent to voters
by the September 18 deadline. Ten voters who requested absentee ballots by email

were not sent those ballots until September 21. In the case of voters who requested
absentee ballots by mail, these ballots were prepared and sent to the county's mail room
on September 27, and were presumably mailed on September 28 (a full 10 days after the
deadline).

According to the County Circuit Court Clerk, the number of absentee ballots delayed in
St. Joseph County was not large: 9 ballots requested to be sent by email to overseas
military voters; 6 ballots requested to be sent by email to military voters stationed within
the U.S.; 9 ballots requested to be sent by regular mail to military voters stationed within
the U.S.; 6 ballots requested to be sent by regular mail to overseas military voters; and 17
ballots requested to be sent by email to overseas civilian voters, for a total o 47. On
October 14, the Clerk reported that each of these ballots had been returned to the county
election board in time to be processed and counted for the general election,

Notwithstanding the fact that no military and overscas voters were disenfranchised as a
result, the reasons for the delay are troubling. The primary cause appears to have been a
"disconnect" between the county and its voting system vendor. With the increased
complexity of voting systems used in the United States, and the uneven access by county
election officials to technological support for assistance, many counties have no option
other than total reliance on their vendor to program their voting systems, and provide
electronic versions of the county’s multitude of ballot styles, which are then printed for
mailing or emailing to absentee voters.

Long before 2010, most counties had entered into service contracts with their vendors,
which specified deadlines for counties to submit ballot information to their vendor, for
the county to proof the initial versions of their batlots for accuracy, and then for the
vendor to deliver either electronic or paper versions of the final approved ballots to the
counties for transmittal to voters. In St. Joseph County's case, the voting system optical
scan ballot card printer was RBM Consulting,

Although many other Indiana counties also contract with RBM Consulting to provide

ballots, none of these other counties reported delays in ballot delivery that would have
affected military and overseas voters. (Fountain County and Huntington County used

other vendors in the November 2010 election).

When our office was notified of the delay in ballot delivery to St. Joseph County in mid-
September, | telephoned representatives of RBM Consuiting to ask for information, and
was told that St. Joseph County "could have its ballots tomorrow, if it wanted

them." Upon pressing the point, I was assured that the electronic ballot proofs would be
sent immediately, which would permit the county 1o send out ballots by email to military
and overseas voters, and that paper ballots would be delivered within a few days.

[ did not have the sense from this conversation that the vendor was fully aware of the
importance of the earlier absentee ballot delivery deadline for 2010, and that the county
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had aggressively pressed its vendor to expedite ballot delivery. Likewise, in contacting
county election officials, it took several inquiries to identify which individual staff
member had accurate information regarding the county's contractual arrangements with
the vendor, and later, exactly how many of each type of absentee ballot application
(military v. civilian; overseas v. domestic) had been received

In fairness, I should note that once the St. Joseph County Clerk's office became aware of
the nature and scope of the problem, the office did respond promptly and vigorously. The
Clerk, Ms. Rita Glenn, voluntarily used express delivery to send out absentee ballots to
military and overseas voters who had requested ballots by mail, and was very cooperative
in answering inquiries from the Election Division and the U.S. Department of Justice
regarding this matter.

Indiana's experience with implementation of the MOVE Act in November 2010 was
overwhelmingly positive, but the exceptions to the rule are worth noting. The problems
which we experienced may not be atypical.

In the final weeks before an election, the multiple demands made on an office
administering elections can be staggering and distracting. It can be extremely difficult to
gather accurate data regarding compliance with one aspect of federal law when you do so
for the first time six weeks before a General Election Day. Since many local officials who
administer elections do so part-time in the midst of other duties (including in some cases,
performing marriage cerentonies and forwarding child support payments), and have few
if any staff members to assist, even the most motivated election administrator needs both
time and information to grasp the importance of changes in existing election procedures
mandated by federal law.

I believe that the lessons learned from the implementation of MOVE in the November
2010 election include:

(1) Recognizing the important role that the private sector performs in election
administration. More simply put: talk to business. The voting system vendors and
companies which provide election support services need to be fully informed when new
federal requirements and deadlines are imposed so that they can alter their business
practices (o provide the products their customers need, when they need them. We should
not rely on local election officials to provide this knowledge to these businesses "second-
hand."

(2) Raise the understanding of local election officials regarding the importance of the
changes required by MOVE. Almost all election officials are enthusiastic in their efforts
to get ballots sent to military and overseas voters, and will take extraordinary steps to
assist the voter in returning the ballot on time. Both federal and state election
administrators must do our part to conlinue training and cducating local election officials
about the importance of MOVE's requirements. Due to the regular turnover of officials
and staff in local election offices, we cannot assume that the "lessons learned” {rom 2010
will be remembered if a local election official begins serving in 2012.
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(3) Talk to the voters. Military and overseas voters should understand the basic features
of absentee ballot voting, and have clear expectations about their rights under the law. A
military or overseas voter who doesn't receive an emailed ballot by Day 44 before an
election should be prompted to ask if there is a delay or problem back home. Likewise, a
voter who hasn't received a mailed absentee ballot within a reasonable period of time
after the Day 45 transmittal deadline should be reminded to contact the county election
office for assistance. Even the best-intentioned local election official can be hard-pressed
to help a voter who is calling on Election Day itself wondering why the voter's ballot
hasn't arrived yet.

Thank you for the opportunity to address the Committee. I welcome any questions
members may have.
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The CHAIRMAN. Thank you very much.
Now Mr. Stafford.

STATEMENT OF DAVID STAFFORD

Mr. STAFFORD. Thank you, Chairman Lungren, Ranking Member
Brady, my fellow Floridian, Congressman Nugent, and members of
the committee. I appreciate the opportunity to be here today.

All five branches of the military have a presence in Escambia
County, Florida. Perhaps we are best known as the “Cradle of
Naval Aviation,” the home of naval flight training and the storied
Blue Angels. And while we are celebrating the centennial of naval
aviation this year, we are also home to the Center for Information
Dominance, the Navy Hospital Pensacola, and a host of other de-
fense assets and infrastructure. In short, we are a proud military
community; and we embrace those who serve.

We are privileged to have nearly 17,000 military and overseas
citizens and their dependents as active voters; and as the son,
brother, nephew, cousin, and friend to several current and former
military voters and as the grandson of a World War I prisoner of
war, this aspect of my job is very personal.

Florida has been at the forefront of military and overseas voting
for decades. In fact, we still operate under a 1982 consent decree
entered by a United States District Judge, who, ironically, is my
father. The dispute centered on the 1980 general election in which
Florida’s election calendar resulted in absentee ballots being
mailed far too late.

Ultimately, the State and the Justice Department agreed that
absentee ballots received from eligible voters would be counted up
to 10 days beyond the general election; and, again, we are still op-
erating under that consent decree today.

Both Federal and State law progressed in the subsequent dec-
ades. Florida altered its election calendar to provide for more time
to mail ballots and removed any notary and witness requirements.
Florida also led in the electronic transmission of materials to over-
seas voters and permitted those voters to return ballots via fac-
simile.

Congress also helped by expanding the use of the Federal Write-
In Absentee Ballot to stateside military voters and by adjusting the
absentee ballot request line for those FWABs. In 2008, my then col-
league from Florida, Pat Hollarn, and her deputy, who is now the
supervisor there, Paul Lux, successfully conducted the Okaloosa
Distance Balloting Project, which allowed overseas voters to cast a
secure ballot via remote kiosk. This all occurred prior to the pas-
sage of the MOVE Act.

As a result, Florida had very little to change to comply with the
MOVE Act. Among the changes, Florida extended to all elections
the 45-day mailing deadline, expanded electronic transmission of
ballots to all absent military voters, implemented a notification and
free-access tracking system, allowed voters to choose their pre-
ferred method of ballot delivery, and reduced from two to one the
nunllber of election cycles for which absentee ballot requests could
apply.

Now this last provision did cause a bit of concern among some
of my colleagues as some preferred to stay at the two cycle for
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FPCA and other absentee ballot requests. But there is not uni-
formity, there is not agreement among my colleagues on that point.

And one of the disappointments for me personally in 2010 was
Florida’s decision not to pursue the FVAP grant for the Ballot De-
livery and Marking Wizard. I was pleased to learn recently that
FVAP intends to make those grants available to local election offi-
cials like myself, and I fully intend to pursue that. However, their
online FPCA and the FWAB are also good tools for voters.

I would also like to compliment the U.S. And military postal
services for implementing the Express Mail label for returning
military absentee ballot mail, which was effective for those who
took advantage.

Now while ballot delivery has improved significantly, we still rely
on mail return for the bulk of UOCAVA voters. Although fa